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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 


modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecssary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4529) 


In re INSPECTION AND GRADING OF CORN AT OMAHA, NEBRASKA, 
FROM WILMONT, MINNESOTA. G. S. Docket No. 68. Decided 
February 1, 1956. 


Improper Loading of Cars—Violation of Act— 
Publication of Findings 


Loading of cars of corn for shipment from the Wilmont Farmers Elevator 
Company for inspection, by placing corn of an inferior quality in the 
bottom of the cars causing an incorrect certification of higher grade 
by the Federal inspectors is held to be in violation of the act and the 
findings, based upon the evidence taken at the hearing, should be pub- 
lished. 


Mr. R. C. Mill for Grain Division, Agricultural Marketing Service. Mr. 
Adolph Mayer, of Omaha, Nebraska, for Continental Grain Company. 


Mr. Dwight Bachenber, of Omaha, Nebraska, for West Centra} Co- 
operative Grain Company. Mr. J. A. Guinane, of Omaha, Nebraska, pro 
se. Mr. J. W. Shepherd, of Omaha, Nebraska, pro se. Mr. Fred G, Smith, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87), hereinafter referred to as the act, to deter- 
mine the cause of the alleged incorrect grading of certain corn 
contained in two cars that were shipped from Wilmont, Min- 
nesota, to Omaha, Nebraska, and to permit interested parties 
to show cause, if any, why findings should not be published as 
provided in section 5 of the act (7 U.S.C. 77). The proceeding 
was instituted by certain letters issued on May 5, 1955, by the 
Deputy Administrator of the Agricultural Marketing Service, 
United States Department of Agriculture, as the complainant. 
Such letters were addressed to and served upon the Wilmont 
Farmers Elevator Company, Wilmont, Minnesota, the shipper of 
the grain; Messrs. J. W. Shepherd and J. A. Guinane, as in- 
spectors licensed under the act to inspect corn and other grains, 
whose licenses are posted at Omaha, Nebraska; the Farmers 
Union Grain Terminal Association of Windom, Minnestota, which 


85 
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applied one of the carlots on a contract for sale and consigned the 
other carlot to be sold; the Continental Grain Company, Omaha, 
Nebraska, which purchased and received the carlots into its 
Omaha elevator; and the Westcentral Cooperative Grain Com- 
pany, Omaha, to which one of the cars was consigned for sale. 


It was alleged in the letters that the Wilmont Farmers Elevator 
Company of Wilmont, Minnestota, shipped certain corn in one 
car on or about February 25, 1955, and in a second car on or 
about March 7, 1955, which, in each case, was incorrectly in- 
spected and graded by the said licensed inspectors at Omaha to 
conform to the grade of “No. 5 Yellow Corn” and as containing 
no more than 1.5 percent of damaged kernels; that the incorrect 
inspection and grading was caused by the manner of loading 
whereby corn which was of distinctly lower grade and quality 
was located in the bottom part of each carlot so that it was not 
found through the procedures that customarily and regularly 
are followed in the inspection and grading of corn in carlots. 


Pursuant to a notice contained in such letters, a hearing was 
held in Omaha, Nebraska, on May 18, 1955. The licensed in- 
spectors and representatives of the Continental Grain Company 


and of the Westcentral Cooperative Grain Company appeared 
at the hearing. Neither the Wilmont Farmers Elevator Company 
nor the Farmers Union Grain Terminal Association appeared 
or was represented at the hearing, although the latter association 
addressed a letter to the Deputy Administrator on May 11, 1955, 
which stated its position to be: 
“We feel that inasmuch as car CGW-89192 was applied by 
us to the buyer on our contract for sale, and car MP-90099 
was consigned by us to Omaha to be sold for our account, 
this being after the seller had applied both cars on our 
contract for purchase, and that settlement was concluded 
with both the buyer and seller on a basis of the final federal 
grades at Omaha, we would have nothing further to add to 
the Omaha hearing.” 
The said letter to the Wilmont Farmers Elevator Company 
included a statement as follows: 
“The opportunity for hearing will begin at 10:00 a.m., May 
18, 1955 at the said office. Failure to file an answer in 
writing or to appear at the opportunity for oral hearing at 
the designated time and place may be taken as an admission 
by you of the truth of the charges.” 
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Oral testimony was introduced in the course of the hearing and 
certain documentary evidence was made a part of the record. 
Following the hearing proposed finding of fact, conclusions, and 
order were served upon the parties of interest to permit them 
to file exceptions thereto. No exceptions have been filed. 


FINDINGS OF FACT 


1. On or about February 25 and March 7, 1955, the Wilmont 
Farmers Elevator Company shipped in interstate commerce 
from Wilmont, Minnesota, to Council Bluffs, lowa, and Omaha 
Nebraska, certain bulk corn in two cars, identified as MP 90099 
and CGW 89192, respectively. 


2. Both of the said carlots were held for inspection and grad- 
ing in railroad yards in or near Omaha where samples were 
taken by authorized employees of the Grain Inspection Depart- 
ment of the Omaha Grain Exchange. The samples were taken 
by probing the corn in accordance with the methods and in- 
structions that are prescribed by the Director of the Grain 
Division of the Agricultural Marketing Service. The corn in car 
MP 90099 was graded by Licensed Inspector J. W. Shepherd on 
March 38, 1955, and certified to conform to the grade of “No. 5 
Yellow with 21.0 percent moisture and 1.5 percent damaged 
kernels. The corn in car CGW 89192 was graded on March 9, 
1955, by Licensed Inspector J. A. Guinane and certified to con- 
form to the grade of ‘No. 5 Yellow” with 21.8 percent moisture 
and 1.2 percent of damaged kernels. The grading of both licensed 
inspectors was on the basis of the samples referred to above. 


3. The corn in car MP 90099, shipped from the Wilmont 
Farmers Elevator Company, to the order of the Farmers Union 
Grain Terminal Association, was sold on consignment by the 
Westcentral Cooperative Grain Company at Omaha to the Con- 
tinental Grain Company. The corn in car CGW 89192, also shipped 
from the Wilmont Farmers Elevator Company to the order of 
the Farmers Union Grain Terminal Association, was purchased 
directly by the Continental Grain Company on a sale “to arrive.” 


4. After inspection and grading, the cars were switched to 
the grain elevator of the Continental Grain Company in Omaha 
for unloading. During the course of unloading at the said eleva- 
tor, the corn was found to have been unevenly loaded. A quantity 
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of corn that was badly damaged was contained in the bottom 
part of each of the said cars about four inches deep and was 
covered by corn in the upper and remaining part of the car which 
was affected with less than 1.5 percent of damaged kernels. 


5. Thereafter, the corn in the said cars was examined by the 
Federal Supervisors of grain inspection at Omaha and the origi- 
nal grades, as assigned by Licensed Inspectors Shepherd and 
Guinane, were found to be incorrect. The quantity of corn along 
the bottom of each car was found to conform to the grade of 
“Sample Grade.” In the case of car MP 90099, the quantity of 
corn in the bottom of the load was affected by the presence of 
a sour odor and 50 percent of damaged kernels including 9 
percent of heat damaged kernels. In the case of car CGW 89192, 
the quantity of corn in the bottom of the load was affected by 
the presence of a sour odor and 80 percent of damaged kernels 
including 18 percent of heat damaged kernels and by the presence 
of 6.8 percent of “cracked corn and foreign material.” 


CONCLUSIONS 


The Wilmont Farmers Elevator Company shipped or delivered 
for shipment the two cars of corn with a quantity of corn in the 
bottom of each car which was distinctly inferior to the quality 
and grade of that in the remainder of the load and tendered the 
carlots for inspection and grading at Omaha. The inferior corn 
was placed and located in each of the said two cars underneath 
corn of a better quality in such a way that samples taken in the 
prescribed manner, for purposes of official inspection and grading, 
disclosed only the corn of the higher grade and did not disclose 
the inferior material in the bottom. This manner of loading 
caused the incorrect certification of the grade of the corn. The 
incorrect grading did not result from any fault on the part of 
the licensed inspectors. Inasmuch as the corn in question was 
incorrectly certified to conform to a specified grade, the findings, 
based upon evidence taken at the hearing, should be published. 


ORDER 


The preliminary statement, findings of fact, conclusions, and 
order shall be published. Copies thereof shall be served upon the 
shipper, the inspectors, the other interested parties, and upon 
the complainant by registered mail or in person. 
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(No. 4530) 


In re INSPECTION AND GRADING AT AMARILLO AND HOUSTON, 
TEXAS, OF WHEAT IN FIVE CARS FROM FRASER MILLING CoM- 
PANY, AMARILLO, TEXAS. G. S. Docket No. 69. Decided Febru- 
ary 1, 1956. 


Improper Loading of Cars—Violation of Act— 
Publication of Findings 


Loading of cars of wheat for shipment from the Fraser Milling Company 
and tendered for inspection in such manner that the usual probing and 
inspection would not disclose inferior wheat in the bottom of the cars, 
with the result that Federal inspection did not reveal such inferior wheat 
was held to constitute a violation of the act, and the findings are 
ordered to be published. 

. R. C. Mill for Grain Division, Agricultural Marketing Service. Mr. 
Harold Mudrock, of Hereford, Texas, and Mr. E. C. Ellis, of Amarillo, 
Texas, for Fraser Milling Company. Mr. Fulton D. Ware, of Houston, 
Texas, for Commodity Stabilization Service. Mr. Francis O. Rose, of 
Amarillo, Texas, pro se. Mr. W. L. Engelhorn, of Houston, Texas, pro se. 
Mr. George A. Colby, of Houston, Texas, pro se. Mr. James R. Callas, 
of Houston, Texas, pro se. Mr. Fred G. Smith, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87), hereinafter referred to as the act, to deter- 
mine the cause of the alleged incorrect grading of certain wheat 
contained in five cars that were shipped on export billing from 
Amarillo, Texas, to Houston, Texas, and to permit interested 
parties to show cause, if any, why findings should not be pub- 
lished as provided in section 5 of the act (7 U.S.C. 77). The pro- 
ceeding was instituted by certain letters issued on May 24, 1955, 
by the Deputy Administrator of the Agricultural Marketing Serv- 
ice, United States Department of Agriculture, as the complainant. 
Such letters were addressed to and served upon the Fraser Milling 
Company, Hereford, Texas, the shipper of the grain from Ama- 
rillo; F. O. Rose, licensed grain inspector at Amarillo, Texas; 
W. L. Englehorn, G. A. Colby, and James Callas, licensed grain 
inspectors at Houston, Texas; the Commodity Stabilization Serv- 
ice Commodity Office at Dallas, Texas, at whose order the wheat 
was delivered; and the Continental Grain Company which acted 
as agent for the C.S.S. Commodity Office. 

It was alleged in the letters that the Fraser Milling Company, 
Hereford, Texas, shipped from Amarillo, Texas, to Houston, 
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Texas, the wheat in the said five cars and tendered the same 
for inspection and grading at Amarillo; that the wheat was in- 
spected and graded at Amarillo by F. O. Rose, a grain inspector 
licensed under the provisions of the act, who issued his certifi- 
cates which showed the grade of one car as No. 1 Hard Winter, 
one car as No. 3 Hard Winter, two cars as No. 2 Hard Winter, 
and one car as No. 2 Hard Winter, Weevily; that following 
arrival of the said five cars at Houstin, Texas, the wheat in each 
of them was inspected and graded again while located on rail- 
road hold tracks at Houston by Licensed Inspectors Engelhorn, 
Colby, and Callas; that Inspector Callis graded one car No. 1 
Hard Winter, Inspector Colby graded two cars as No. 2 Hard 
Winter, and Inspector Engelhorn graded one car No. 2 Hard 
Winter and one car as No. 3 Hard Winter. It was further alleged 
that the said licensed inspectors incorrectly certified the wheat 
to conform to the grades as above described; that the incorrect 
grading and certification in each instance was due to an absence 
of consideration, on the part of the licensed inspectors in the 
course of their grading, of an inferior portion of the load of 
wheat; that the inferior portion was in the bottom part of the 
load in each case underneath better wheat and was of a grade 
lower than the grade certified by the said inspectors in the first 
instance; and that the proximate cause of the incorrect grading 
was the location of the inferior wheat in the bottom part of each 
of the said five carlots. 

Pursuant to the said notices, hearings were held at Amarillo, 
Texas, on June 15 and Houston, Texas, on June 17, 1955. The 
licensed inspectors and representatives of all interested parties 
named above, except the Continental Grain Company, appeared 
at the hearings. Oral testimony was introduced and certain 
documentary evidence was made a part of the record. Following 
the hearings proposed findings of fact, conclusions, and order 
were served upon the parties of interest to permit them to file 
exceptions thereto. No exceptions have been filed. 


FINDINGS OF FACT 


1. The Fraser Milling Company is a corporation operating 
grain elevators at Hereford and Amarillo, Texas, and at other 
points. 

2. Pursuant to two loading orders of the C.S.S. Commodity 
Office at Dallas, Texas, dated January 14, 1955, and February 1, 
1955, bearing numbers DW-5-20998 and DW-5-21116 and calling 
for the grade of No. 1 Hard Winter, five cars of wheat were 
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shipped by Fraser Milling Company, on export billing, from 
Amarillo, Texas, to Houston, Texas, in the period February 24 to 
March 2, 1955. The five cars of wheat were inspected and graded 
by licensed inspectors on the basis of samples which were taken 
by probing the grain in accordance with the methods and in- 
structions prescribed by the Director of the Grain Division, 
Agricultural Marketing Service. The identity of the cars and 
locations where they were inspected, the names of the inspectors, 
and the grades assigned to and certified for the wheat in each 
of the cars are as follows: 


Car Identity Inspector Grade 


At Amarillo: 
T&P 40810 Rose . 1 Hard Winter 
AT 149822 Rose . 3 Hard Winter 
ATSF 211725 Rose No. 2 Hard Winter, Wvly. 
SAL 155438 Rose No. 2 Hard Winter 
ATSF 211063 Rose No. 2 Hard Winter 


At Houston: 
ATSF 149822 Engelhorn No. 2 
T&P 40810 Engelhorn No. 3 Hard Winter 
ATSF 211725 Callas No. 1 Hard Winter 
SAL 15543 Colby No. 2 Hard Winter 
ATSF 211063 Colby No. 2 Hard Winter 


Hard Winter 


3. Thereafter the wheat in such cars was examined by the 
Federal Grain Supervisors at Houston and Galveston, Texas, and 
the original grades assigned were found to be incorrect. The 
correct grading was as follows: 


Kernels 


Car Identity Correct Grade “ Damayed Odor 


T&P 40810 Upper % part car, No. 1 Hard Winter, 1.0 — 
Lt. Gar. 
Bottom % part car, Sample Grade Hard 9.5 
Winter 
ATSF 149822 Upper % part car, No, 2 Hard Winter, 1.0 
Lt. Gar. 
Bottom % part car, Sample Grade Hard 5.0 Sour 
Winter 
ATSF 211725 Upper % part car, No. 1 Hard Winter 
Bottom % part car, Sample Grade Hard 
Winter 
SAL 15543 Upper %3 part car, No. 1 Hard Winter ‘a soaks 
Bottom % part car, Sample Grade Hard Sour 
Winter 
ATSF 211063 Upper *s part car, No. 1 Hard Winter 
Bottom % part car, Sample Grade Hard 
Winter, Dockage 1.0% 
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CONCLUSIONS 


It is concluded that the incorrect certification of the grain in 
the said cars was caused by the location in the bottom of the 
said cars of inferior wheat underneath better wheat in such a 
way that samples taken in the customary manner for purposes 
of official inspection disclosed only the wheat of the higher grade 
upon the top of the inferior material and did not disclose the 
inferior grain in the bottom. 


The incorrect grading did not result from any fault on the 
part of the licensed inspectors. 


Inasmuch as the wheat in question was incorrectly certified to 
conform to a specified grade, the findings based upon evidence 
taken at the hearings should be published. 


ORDER 


The preliminary statement, findings of fact, conclusions, and 
order shall be published. Copies thereof shall be served upon the 
shipper, the inspectors, the other interested parties, and upon 
the complainant by registered mail or in person. 


(No. 4531) 


In re ALVIN J. Morris, d/b/a Morris LIVESTOCK COMMISSION 
COMPANY, ANTLERS, OKLAHOMA. P&S Docket No. 2185. De- 
cided February 3, 1956. 


Failure to Maintain Accurate Weighing Scale—Violation 
of Act—Cease and Desist—Consent Order 


Where respondent, a market agency, operated a livestock scale that gave 
inaccurate weights, as shown by official test records, which substantially 
exceeded the permissible tolerance under instructions issued pursuant 
to the act and regulations, and such weights resulted in unjust and 
unreasonable favors or injuries to persons buying and selling livestock, 
held, respondent violated the act and is ordered to cease and desist from 
failing to maintain an accurate weighing scale. 


. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Joe Stamper of Stamper & Dudley, of Antlers, Oklahoma, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by an order 
of inquiry and notice of hearing filed by the Director of the 
Livestock Division, Agricultural Marketing Service, on October 
6, 1955. The order of inquiry alleged that for a period of four 
months preceding the issuance of the order of inquiry, respondent 
failed to install, maintain, and operate the livestock scale used 
in weighing livestock for the purpose of purchase or sale so as to 
insure accurate livestock weights at livestock auction sales held by 
respondent at the stockyard each Monday during said period. 
It also was alleged that several official tests and inspections of 
the scale during such period disclosed that the scale was not in a 
condition to give accurate livestock weights and that respondent 
was notified on numerous occasions of the condition of the scale 
and that use of the scale in weighing livestock for the purpose of 
purchase or sale at the stockyard under such circumstances was 
contrary to the act and the regulations promulgated thereunder 
(9 CFR, 1954 Supp., 201 et seg.). The order of inquiry further 
alleged that the effect of respondent’s use of the scale while in 
such condition has been to unjustly or unreasonably favor or 
injure persons buying or selling livestock at the stockyard 
through inaccurate weighing and weight recording with respect 
to livestock purchased or sold by them. 


Respondent filed an answer on November 2, 1955, admitting 
certain of the allegations and denying others. On December 20, 
1955, respondent filed an amended answer admitting our juris- 
diction in this proceeding, pleading nolo contendere to each of the 
charges contained in the order of inquiry, waving the right to 
an oral hearing and services of an examiner’s report, and con- 
senting to the issuance of an appropriate order, with findings of 
fact, requiring respondent to cease and desist from the practices 
complained of in the order of inquiry. 


The Livestock Division, complainant, filed a statement and 
recommendation to the effect that in December 1955, the live- 
stock scale at the stockyard was brought into compliance with 
the scale requirements under the act and regulations so as to 
insure accurate livestock weights. Complainant recommended that 
in these circumstances the order consented to by the respondent 
be issued. 
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FINDINGS OF FACT 


1. The public livestock auction facilities of the Morris Live- 
stock Commission Company, Antlers, Oklahoma, hereinafter re- 
ferred to as the stockyard, were at all times mentioned in these 
Findings of Fact a posted stockyard subject to the provisions 
of the act and the regulations. 


2. During the period referred to in Finding of Fact 3, re- 
spondent was registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock for his own account at 
the stockyard. 


3. Respondent, in connection with his business at the stock- 
yard during the period from June 6, 1955, to October 6, 1955, 
operated a livestock scale described and identified as Fairbanks- 
Norse weighbeam scale No. 2333E, and used said scale in weigh- 
ing livestock for the purpose of purchase or sale at livestock 
auction sales held by respondent at the stockyard each Monday 
during said period. 

4. During the period referred to in Finding of Fact 3, re- 
spondent failed to install, maintain, and operate the scale referred 
to in said Finding of Fact so as to insure accurate livestock 
weights in that: 


(a) On or about June 7 and July 19, 1955, as shown on official 
test records and inspection reports issued with respect to said 
scale, copies of which were delivered to respondent on or about 
such dates, the amounts of error in weight values obtained 
through use of said scale substantially exceeded the tolerances 
prescribed in instructions issued by the Chief, Packers and 
Stockyards Branch, Livestock Division, of the Department on 
September 1, 1954, pursuant to the act and regulations, and said 
scale did not have the sensitivity prescribed in such instructions. 


(b) On or about June 29 and September 5, 1955, the said 
scale was in substantially the same condition described in (a) 
above. 


5. Respondent was notified orally or in writing on various 
occasions during the period referred to in Finding of Fact 3 
that the scale referred to in said Finding of Fact was not in a 
condition to give accurate livestock weights and that use of said 
scale in weighing livestock for the purpose of purchase or sale 
at the stockyard under such circumstances was contrary to the 
act and regulations. 
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6. The effect of respondent’s use of the scale referred to in 
Finding of Fact 3, while in the condition referred to Findings of 
Fact 4 and 5, in weighing livestock for the purpose of purchase 
or sale at the stockyard during the period referred to in Finding 
of Fact 3 was unjustly and unreasonably to favor or injure 
persons buying or selling livestock at the stockyard through 
inaccurate weighing and weight recording with respect to live- 
stock purchased or sold by them. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 5, 
and 6, it is concluded that respondent violated sections 304, 307, 
and 312(a) of the act (7 U.S.C. 205, 208, 213(a)) and sections 
201.7 and 201.75 of the regulations (9 CFR, 1954 Supp., 201.71, 
201.75). Inasmuch as respondent has consented and complainant 
has recommended that an appropriate order as described in the 
preliminary statement be issued, such an order will be issued. 


ORDER 


The respondent shall cease and desist from failing to install, 
maintain, and operate scales used at the stockyard in weighing 
livestock for the purpose of purchase or sale so as to insure 
accurate livestock weights. 

Copies hereof shall be served upon the parties by registered 
mail or in person. This order shall become effective on the sixth 
day after it is served. 


(No. 4532) 


In re C. P. POLAND, d/b/a MISSISSIPPI VALLEY STOCKYARDS. P&S 
Docket No. 1558. Decided February 13, 1956. 


Continuation of Rates and Charges 


Upon petition by respondent and answer by the Livestock Division, respond- 
ent is authorized to continue assessing current rates and charges to and 
including March 6, 1958. 

Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. John C. Kappel, Jr. of Kappel & Neill, of St. Louis, Missouri, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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Order 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent is 
now operating under an order issued on February 28, 1955 
(14 A.D. 120), authorizing assessment of the current schedule 
of rates and charges to and including March 6, 1956. 


On February 2, 1956, respondent, by his attorney, filed a 
petition requesting authority to continue assessing the current 
rates and charges “for a period of not less than one year”. Prior 
to the issuance of the order of February 28, 1955, authorizing 
the continued assessment of certain rates and charges previously 
authorized and the assessment of certain additional rates for 
miscellaneous services furnished by the respondent, public notice 
of the petition therefor was given, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the order of Febru- 
ary 28, 1955, be continued in effect to and including March 6, 1958, 
unless changed by further order before the latter date. 


Since the parties are agreed that the current rates and charges 
should be continued in effect, the petition is granted, and the 
order issued on February 28, 1955, is continued in effect to and 
including March 6, 1958, unless changed by further order before 
the latter date. 


The respondent who must prepare for and be ready to comply 
with this order on its effective date desires to have it become 
effective on March 7, 1956. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on March 7, 1956, and copies 
hereof shall be served upon the parties by registered mail or 
in person. 
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955 In re CENTRAL CALIFORNIA LIVESTOCK, INC. d/b/a MACHLIN 

lule MEAT PACKING COMPANY. P&S Docket No. 2120. Decided 

February 20, 1956. 

la 

ent Cease and Desist—Failure to Pay Agreed Purchase Price 

ior —Failure to Accept Livestock Purchased 

ing Where respondent attempted to pay less for livestock than the agreed pur- 

sly chase price and where the refusal to abide by contract terms took place 

for after the livestock was slaughtered and the seller unable to do anything 

ice about it except by lawsuit, and where in one instance respondent refused 

Lod to accept cattle purchased, held, the evidence indicates a deliberate policy 

b of noncompliance with contract provisions and is an unfair, unjustly 
° discriminatory or deceptive practice and in violation of the act and 

ng there is no need to prove fraud in the inception, that is, that the respond- 

on ent did not intend to comply at the time it made the contracts. 

re- 

eS Packer—Interstate Commerce 

ce 


Where respondent is engaged in the business of buying livestock in commerce 
for purposes of slaughter and purchases livestock from outside the state, 






















ts held, respondent is a “packer” under the act. 
u- 
8 Where respondent has Federal inspection at its plant so that its meat and 
Or meat products may be shipped in interstate commerce by respondent, or 

purchasers from respondent, held, respondent is a “packer” under the act. 
eS 
1e Purchases at Posted Stockyard—Interstate Commerce 
id Purchases of livestock made within a state but at a posted stockyard under 
re the act are purchases “in commerce” and subject to the provisions of 

the act. 
y ry . 
e Warranty as to Weight 
t Where there is a warranty as to weight limitation on livestock by the seller, 
n but the buyer accepts the livestock, the buyer becomes liable for the full 
S contract price less any provable damages sustained as a result of an 
b alleged breach of contract by the seller. 
e 

Unmerchantable 

5 Unmerchantable means unsuitable for human consumption and to claim that 
it means, with respect to cattle, those which exceed 900 pounds, dressed 





weight is contrary to the usua] meaning in the trade and its general 
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Accord and Satisfaction 


To constitute an accord and satisfaction, it is necessary for the claimant to 
have made clear, either orally or in writing, that the tendered payment, 
if accepted, would be considered as full and final settlement. 


Practice and Procedure—Disciplinary Complaint 


Where in a disciplinary proceeding instituted by the Department respondent 
contended that the proceeding should be dismissed because it was not 
afforded an opportunity to be heard before the filing of the formal 
complaint by an interested person; and because no written notice was 
given respondent for the purpose of effecting an adjustment, held, such 
procedure is applicable only when a proceeding is instituted by an inter- 

- ested person by informal complaint and does not apply to a proceeding 
instituted by the Secretary or his delegates. 


Messrs. John S. Griffin and Jerome S. Ducrest for Livestock Division, Agri- 
cultural Marketing Service. Mr. J. E. Simpson, of Los Angeles, Cali- 
fornia, and Messrs. Charles S. Rhyne, Bryce W. Rhyne and J. Parker 
Connor, of Rhyne, Mullin, Connor & Rhyne, of Washington, D. C., for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
instituted by a complaint filed by the Director, Livestock Division, 
Agricultural Marketing Service, United States Department of 
Agriculture, on September 2, 1954. It is alleged in the complaint 
that the respondent engaged in and used unfair, unjustly dis- 
criminatory and deceptive practices and devices in commerce in 
that the respondent purchased livestock from various persons 
and failed to make full payment therefor or otherwise failed to 
comply with the terms of its purchase agreements. 


Respondent filed an answer alleging that it had complied with 
the terms of the contracts listed in the complaint and alleging, 
in effect, lack of jurisdiction by the Secretary under the act with 
respect to the transactions enumerated in the complaint. 

A hearing was held before Jack W. Bain, Hearing Examiner, 
in Denver, Colorado, on December 6, 1954, and in Los Angeles, 
California, on December 13 and 14, 1954. John S. Griffin, Office 
of the General Counsel, appeared as counsel for complainant. 
Respondent was represented by J. E. Simpson, Los Angeles, 
California, and Charles S. Rhyne, Washington, D. C. Eleven 
witnesses testified for complainant and complainant introduced 
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32 exhibits into evidence. Six witnesses testified for respondent 
and respondent introduced 26 exhibits into evidence. In his 
report filed August 17, 1955, the hearing examiner recommended 
that the respondent be found to have violated the act as charged 
and that the respondent be ordered to cease and desist from 
failing to pay for livestock purchased. The respondent filed 
exceptions to the report and oral argument was held before the 
Judicial Officer on January 10, 1956. 

The proceeding involves six livestock purchase transactions 
by the respondent. Ray Barr testified that he sold the respondent 
about 150 steers in December 1952 for 38 cents per pound 
dressed weight basis but that he was paid $3,100 less than the 
amount due him. Leonard Machlin, respondent’s president, testi- 
fied that his agreement with Barr was that Barr would be paid 
what Machlin would get for the meat from the steers and that 
Barr was paid accordingly. Hugh Kelly, respondent’s former em- 
ployee, testified in support of Machlin’s version of the contract. 

The second transaction in issue is the purchase by the re- 
spondent of 794 cattle in Denver, Colorado, from Miller and 
Karsh at $34.50 per hundredweight. Respondent paid for the 
first three shipments at the $34.50 price but deducted $3,770.67 
from the payment for the last shipment. Respondent contends, 
which Miller and Karsh dispute, that the contract called for 
adjustments for overweight cattle. 

The third purchase was one of 79 cattle from Consaul and 
Rutherford, Brawley, California. The respondent’s position is 
that the contract was for payment to Consaul and Rutherford 
on the basis of what the meat would sell for, but Rutherford 
testified that the price agreed upon was 39 cents per pound on a 
dressed weight basis and that Consaul and Rutherford success- 
fully sued respondent in a California court for the balance of 
the contract price which respondent had refused to pay. 

Another item is the purchase by respondent of 60 calves from 
Bill Roer of Phoenix, Arizona, at 23 cents per pound live weight 
which respondent insisted after slaughter were not up to repre- 
sentations and which respondent settled for at 21 cents a pound. 

An additional purchase in controversy is one of 35 cattle from 
Wertheimer-Colorado Cattle Company negotiated through Harold 
Live Stock Commission Company at the Union Stock Yards, Los 
Angeles, California, on a grade yield basis. The undisputed price 
for the “A” cattle was 42 cents a pound. The seller says the 
contract price for the “B” cattle was 38 cents a pound but the 
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respondent claims that the price was “38 cents a pound down” 
and accounted to the seller at this rate. After a dispute the re- 
spondent finally paid for the “B” cattle at 38 cents a pound 
except for one bruised animal. 


The final transaction under consideration is a sale by written 
contract executed in Denver, Colorado, of about 1,000 steers 
purchased from Harry Epstein of Denver at 36 cents per pound. 
After five shipments totaling 855 steers for which respondent 
paid, the respondent refused to order or receive the balance 
which the seller sold elsewhere at a loss of $2,664.51 which it 
has not recovered from respondent. Respondent claims that the 
contract called for steers not over 900 pounds dressed weight 
and that rejection of the balance of steers covered by the con- 
tract was justified by the seller’s shipment of overweight cattle. 


In brief summary, the respondent contends: 
(1) That it is not a “packer” under the act. 


(2) That the alleged practices are not shown to have occurred 
“in commerce” as required by the act. 


(3) That the evidence upholds the respondent’s claims as to the 
terms of purchase contracts. 


(4) That, in any event, the differences between the sellers and 
the respondent were at most bona-fide disputes over contract 
terms and involved no violation of the act because no fraud or 
deceit is shown to have been present. 


(5) That it was not afforded an opportunity to be heard prior 
to the filing of the formal complaint in accordance with section 
202.3(b) of the rules of practice (9 CFR: 202.3(b) ). 


The contentions of the respondent are discussed under the 
heading “Conclusions” and explanations of the Findings of Fact 
also appear under such heading. 


FINDINGS OF FACT 


1. Respondent, Central California Livestock, Inc., is a cor- 
poration organized and existing under the laws of the State of 
California and doing business as Machlin Meat Packing Company 
with its principal office and place of business at 850 North 
Shoemaker Street, Norwalk, California. 


2. In December 1952 at the Union Stock Yards, Los Angeles, 
California, a stockyard posted as subject to the act, respondent 
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purchased 152 cattle from Ray Barr at 38 cents per pound 
dressed weight. The cattle, which had originated in Texas, were 
on feed in Blythe, California, and were shipped from Blythe to 
respondent and were slaughtered by respondent. Respondent has 
paid Barr $3,039.32 less than the agreed price. 


3. On January 14, 1952, Leonard Machlin, representing re- 
spondent, and Manny H. Karsh, representing the partnership 
of Miller and Karsh, entered into an oral contract at the offices 
of Mann, Boyd and Mann, Inc., Denver, Colorado, for the sale 
by Miller and Karsh to respondent of approximately 800 steers 
then located in feed pens at Longmont, Colorado, for $34.50 
per hundredweight. These steers had been inspected by Machlin 
before the contract was made. The steers were sold without any 
representation or warranty as to dressed weight and shipment 
to respondent was to begin on January 17, 1952. Upon the request 
of respondent, the first shipment was delayed until January 25, 
1952, and 480 steers meeting the specifications of the contract 
were shipped to respondent on January 25, 27 and 29, 1952. 
Respondent accepted and slaughtered the steers and made full 
payment therefor. A fourth and last shipment consisting of 314 
steers which met the specifications of the contract was made to 
respondent on February 8, 1952. Respondent accepted and 
slaughtered the steers, but deducted the sum of $3,770.67 from 
the purchase price in payment therefor. Respondent has failed 
and refused to pay the full contract purchase price to Miller 
and Karsh for these steers. 


4. On March 10, 1953, by telephone between Norwalk, Cali- 
fornia, and Brawley, California, respondent purchased 79 cattle 
from Consaul and Rutherford at 39 cents per pound dressed 
weight. Respondent received and slaughtered the cattle. Respon- 
dent made an advance of $17,000 but, in checks sent as final 
payment, respondent accounted on a basis of 36 cents to 39 cents. 
The sellers returned the checks and demanded payment of 
$3,700.40, the balance due at 39 cents per pound. On the claim that 
the contract called for it to pay only the amount it received for 
the meat, respondent refused to pay until after the sellers got 
judgment for the full amount in a California court. 


5. About December 29, 1952, by telephone between Norwalk, 
California, and Phoenix, Arizona, respondent purchased 60 
calves at $23 per hundredweight from Bill Roer, Phoenix, through 
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Harold Live Stock Commission Company, Union Stock Yards, 
Los Angeles, California, The calves were shipped from Phoenix 
to respondent’s plant and slaughtered. Respondent refused to pay 
more than $21 per hundredweight. The seller’s agent, after argu- 
ment, accepted the reduction in price. 


6. About January 6, 1953, by telephone, respondent purchased 
35 cattle from Wertheimer Colorado Cattle Company, Union 
Stock Yards, Los Angeles, California, on a grade yield basis, at 
42 cents per pound for Grade A and 38 cents for Grade B. Re- 
spondent received and slaughtered the cattle and accounted for 
the A’s at 42 cents and the B’s at 38 cents, 37 cents, 36 cents, 
and 33 cents, claiming that on the B’s the contract price was 
“38 and down.” When the seller refused such accounting, respon- 
dent finally paid for all the B’s at 38 cents, except for one bruised 
animal for which it was agreed 30 cents was a proper figure. 


7. On October 31, 1951, Leonard Machlin, representing re- 
spondent, and Harry Epstein representing Harry Epstein and 
Harris & Company, entered into a written contract at the offices 
of Joe Miller & Company at Denver, Colorado, for the sale to 
respondent of approximately 1,000 steers then located in feed 
pens at Fort Morgan, Colorado, for 36 cents per pound. The 
steers were inspected by Machlin before the contract was made. 
The steers were sold without any representation or warranty as 
to dressed weight and they were to be delivered to respondent on 
or before January 15, 1952. The contract further provided that 
sick or unmerchantable cattle were subject to rejection by the 
buyer. The first shipment of the steers was made on January 12, 
1952. Subsequent shipments were delayed at the request of the 
respondent and were made on February 21, 24, March 2 and 14, 
1952. Respondent accepted and slaughtered the 855 steers de- 
livered in these five shipments and made full payment therefore 
but refused to accept delivery of the remaining 145 steers claim- 
ing that it was getting “overweight” animals. The 145 steers 
were resold by Harry Epstein and Harris & Company at Kansas 
City, Chicago and Denver for $2,664.51 below the contract price. 


%. During the period January 14, 1952, to February 7, 1952, 
the price of choice steers on a live weight basis dropped approxi- 
mately $1.50 per hundredweight and during the period October 
31, 1951, to March 18, 1952, the price of choice steers on a live 
weight basis dropped approximately $3.50 per hundredweight. 
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9. (a) The respondent reported to the Secretary of Agricul- 
ture on a packer inquiry form dated May 4, 1953, that, from 
January 1952 to January 1953, it slaughtered 33,435 cattle and 
1,146 calves for it own account, that it purchased at the Los 
Angeles Union Stock Yards, a stockyard posted under the act, 
27,714 cattle and 1,146 calves and that 5,742 cattle were pur- 
chased outside the State of California. In the report the respon- 
dent also stated that 20,809 pounds of meat or product were 
were shipped outside of California. 


(b) The respondent maintains Federal meat inspection at its 
plant so that its meat and meat products will be eligible for 
shipment in interstate commerce either by the respondent or a 
purchaser from the respondent and so that the respondent will be 
qualified to make bids upon Army meat procurement contracts. 


(c) On an application for Federal meat inspection dated 
March 13, 1950, the respondent estimated an average weekly 
volume of fresh meat to be disposed of in interstate commerce 
as follows: beef, 65,000 pounds; pork, 90,000 pounds; lamb and 
mutton, 5,000 pounds; veal, 5,000 pounds. 


10. At all times material herein, respondent engaged in the 
business of buying cattle “in commerce” for slaughter and pre- 
paring meat for sale and shipment in interstate commerce and 
was a packer within the meaning of the act. 

11. The transactions involved in Findings of Fact 2 through 7 
were “in commerce” within the meaning of the act. 


CONCLUSIONS 
I 


The respondent says that it is not a “packer” as defined by 
section 201 of the act and that the activities complained of are 
not shown to have occurred “in commerce” as required by section 
202 of the act. 


Section 201 of the act (7 U.S.C. 191) defines “‘packer” as in- 
cluding any person engaged in the business of (1) buying live- 
stock in commerce for purposes of slaughter, (2) manufacturing 
or preparing meats or meat food products for sale or shipment 
in commerce, or (3) marketing meat or meat food products in 
commerce if also engaged in a business described in (1) or (2). 
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Section 2(a) (6) (7 U.S.C. 182 (6)) defines “commerce” to 
mean “commerce between any State, Territory, or possession, 
or the District of Columbia, and any place outside thereof; .. .” 
Section 2(b) (7 U.S.C. 183) provides that “. . . a transaction in 
respect to any article shall be considered to be in commerce if 
such article is part of that current of commerce usual in the 
livestock and meat-packing industries, whereby livestock, meats 
... are sent from one State with the expectation that they will 
end their transit, after purchase, in another, including, in addition 
to cases within the above general description, all cases where 
purchase or sale is either for shipment to another State, or for 
slaughter of livestock within the State and the shipment outside 
the State of the products resuling from such slaughter. .. .” 


Finding of Fact 9 shows that the respondent is engaged in 
the business of buying livestock in commerce for purposes of 
slaughter and Findings of Fact 3, 5 and 7 disclose purchase of 
livestock in States outside California for shipment to California. 
Hence the respondent is a “packer” under the act. In addition, 
Finding of Fact 9 shows that the respondent also manufacturers 
and prepares meats for shipment in commerce and markets meats 
in commerce. Respondent’s claim that it does not itself ship any 
meat in commerce now is of no avail especially since the record 
shows that respondent purchases livestock in commerce and has 
Federal inspection at its plant so that its meat and meat 
products may be shipped in interstate commerce by the respondent 
or the purchasers from the respondent. 


The respondent contends further that the transactions involved 
are not shown to have occurred “in commerce.” Section 202 of 
the act, in part, makes it unlawful for any packer to engage in 
or use any unfair, unjustly discriminatory, or deceptive practice 
or device in commerce. The transactions described in Findings 
of Fact 3, 5 and 7 are unquestionably in commerce under sub- 
sections 2(a)(6) and 2(b) of the act quoted above since the 
livestock was shipped to California from Arizona and Colorado. 
The purchases involved in Findings of Fact 2 and 6 were made 
at the Los Angeles Union Stock Yards, a stockyard posted under 
the act as a stockyard subject to Title III of the act, and the 
livestock involved in Finding of Fact 2 originated in Texas. But 
in any event the record discloses that most of the respondent’s 
purchases of livestock are at a stockyard posted under the act 
and therefore “in commerce” and the respondent maintains Fed- 
eral meat inspection at its plant so that all its meat and meat 
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products are eligible for shipment in interstate commerce by the 
respondent or by any person who may buy the respondent’s meat 
for such shipment or for further processing and subsequent ship- 
ment in interstate commerce. Under such circumstances, all the 
purchases of livestock by the respondent involved in this proceed- 
ing are “in commerce” under the act. Stafford v. Wallace, 258 
U.S. 495 (1922). 


II 


Next we come to the respondent’s claims that the evidence 
shows that the terms of the purchase contracts in issue were as 
testified to by the respondent’s witnesses rather than as described 
by the complainant’s witnesses. Except for the Epstein and 
Harris and Company transaction, described in Finding of Fact 7, 
the contracts were oral and the answers depend to a great extent 
upon the evaluation of the testimony of the witnesses. The hear- 
ing examiner who saw and heard the witnesses testify has con- 
cluded that the testimony of the sellers of the livestock is more 
reasonable and more reliable than the evidence of the respondent. 
After careful examination of the record, we concur in the findings 
and conclusions of the hearing examiner. Illustrations of the 
reasons for doing so are given below. 


Ray Barr Purchase 


Respondent’s president, Leonard Machlin, testified that the ar- 
rangement with Ray Barr was to pay Barr whatever price the 
meat would sell for. He testified that Barr begged him to take 
the cattle on this basis and that he did so after getting released 
from a commitment to take some cattle from Ed Beard. Hugh 
Kelly, a former employee of the respondent, testified that he was 
present with Barr and Machlin at the time of the conversation 
and that Machlin did not offer to pay Barr 38 cents per pound 
but took the cattle offering to pay Barr whatever the meat would 
bring. Kelly said on cross examination that he was surprised to 
see Machlin take the cattle since Machlin had just previously 
refused to take any cattle from Ed Beard. As the hearing exam- 
iner points out, Barr had been in the cattle business for years. 
He undoubtedly had outlets with various packers, he had never 
sold cattle to respondent before, and it seems unlikely that he 
had begged the respondent to take the cattle for whatever price 
would be gotten for the meat. Moreover, the testimony of Machlin 
and Kelly is weakened by the conflict between them. Machlin says 
that he arranged to get released from a commitment to buy Ed 
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Beard’s cattle and Kelly testified that he was surprised to see 
Machlin take Barr’s cattle after just having refused to take Ed 
Beard’s cattle. 


Miller-Karsh Purchase 

Machlin’s testimony on the Miller-Karsh deal is that the seller 
warranted that the steers would not dress over 900 pounds since 
the respondent was applying them on contracts with the Army 
containing such a limitation, that he talked with Karsh over the 
telephone after receiving the first or second of the four shipments 
and that Karsh agreed to a reduced price for steers dressing out 
over 900 pounds. Karsh and Dewey Mann, who negotiated the 
sale for Karsh, denied any such warranty and each denied having 
any telephone conversation with Machlin until after the last 
shipment and Machlin’s reduction in the amount of money due 
for this shipment. 

It seems unlikely that there was any warranty that the steers 
would not dress out over 900 pounds. In the first place, the seller 
acceded to the respondent’s request that shipment be delayed a 
week during which time the livestock, of course, gained weight. 
In addition, the respondent’s behavior is inconsistent with the 
alleged new agreement testified to by Machlin. Respondent paid 
the seller in full for the first three shipments making no mention 
in the accountings for these shipments of any deduction for over- 
weight cattle and made such deductions from payment for the 
last shipment only with respect to the first two shipments al- 
though the last two shipments contained an appreciable number 
of “heavy” steers. 

Even if there was a warranty as to weight limitation by the 
seller, the respondent, having accepted the livestock, became liable 
for the full contract price less any provable damages sustained as 
a result of a breach of the contract by the seller, a situation not 
demonstrated in this proceeding. See, e.g., Piazza Company v. 
J. Bere Fruit Company, 13 A.D. 400 (1954). 

The respondent also defends by contending that the seller 
agreed to furnish certain prepaid railroad billing and failed to 
do so. Just how this would justify the deductions from contract 
prices for alleged loss due to overweight cattle is not clear. At any 
rate, Dewey Mann denied any such agreement and no mention 
of failure to comply with such an agreement was made by the 
respondent at the time the respondent made payments for the 
livestock. 
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Consaul-Rutherford Purchase 


In resolving the conflicting testimony in the Consaul-Ruther- 
ford dispute, we agree again with the hearing examiner’s evalua- 
tion of the evidence in favor of the seller. Rutherford testified 
that while he had sold other cattle to the respondent through 
Harry W. Stacey on a “what-it-will-bring” basis, he had been 
offered 39 cents a pound for the cattle in issue by another packer, 
Wilson and Company; that he had been selling to the respondent 
and wanted to give the respondent the opportunity to buy the 
cattle at 39 cents and that he told Stacey of the offer; that Stacey 
called the respondent on the telephone in Rutherford’s office, that 
Stacey handed the telephone to Rutherford and that someone 
speaking over the telephone told Rutherford that three loads of 
cattle would be purchased at 39 cents a pound. Stacey admitted 
that there was some talk about Wilson and Company having of- 
fered 39 cents a pound. The seller successfully sued for 39 cents 
per pound in a California court. 


Bill Roer Purchase 


With respect to the Bill Roer transaction, the respondent claims 
as its primary defense a warranty as to weight, that is, that the 


calves would not dress out above 275 pounds since they were to 
be applied on an Army contract. Val Stiefel of the Harold Live 
Stock Commission Company, Los Angeles, California, who ar- 
ranged the sale, denied any such warranty. Machlin and re- 
spondent’s superintendent both testified that check marks were 
made on the respondent’s kill sheets opposite the calves that were 
too heavy, and Machlin testified that the calves not checked on 
the kill sheets were acceptable. Stiefel testified that the calves 
were as described by him in his telephone call from Phoenix, but 
that he agreed, after an argument with Machlin, to a reduction 
of two cents per pound on the calves since the calves had been 
slaughtered and he had a draft drawn on him for six or seven 
thousand dollars and needed the money to cover the draft. It is 
significant that every calf listed on the kill sheets weighed more 
than 282 pounds (“hot” weight which would shrink to approxi- 
mately 275 pounds), but only 30 calves, or half the calves con- 
tained in the shipment, were checked on the kill sheets. In addi- 
tion, one calf weighing 341 pounds was checked on the kill sheet 
as being unacceptable while another calf weighing 340 pounds 
was not so checked. It would appear, therefore, that a warranty 
of weight limitation was not a term of the contract. 
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Wertheimer-Colorado Purchase 


The principal material conflict in the evidence on the Werth- 
eimer-Colorado contract is whether the agreed price of the B 
cattle was 38 cents, or 38 cents for the top of the grade and less 
for other than the top. Without further explanation than the 
record contains, it would not seem probable that the contract 
would have the A’s on one basis and the B’s on another. On Re- 
spondent’s Exhibit P, at the lower left corner, where Machlin 
said he noted the contract price, the “& down” after the “B—38” 
is written in handwriting different than the other writing and 
apparently at a different time. The weight of the evidence shows 
that respondent tried to pay less than the agreed price here, but 
finally settled in full. 


Harry Epstein Purchase 


The contract in this instance was a written one. The respondent 
bases its defense to the allegations pertaining to this transaction 
upon the ground that the seller warranted that the steers would 
not dress out over 900 pounds. The written contract contains no 
such warranty. 


Israel Miller, who prepared and witnessed the contract, testi- 
fied that he put into the written contract the terms and conditions 
dictated by the parties. Miller had bought large quantities of 
livestock for the respondent in the Denver area and his testimony 
as a disinterested party is of considerable weight. He also sorted 
the cattle for the respondent and he testified that he sorted only 
for fat and finish and not for weight. 


Inconsistent with any such warranty by the seller is the seller’s 
compliance with the respondent’s request that shipment of the 
cattle be delayed. Of course the cattle would continue to gain 
weight during the period of delay. Inconsistent too with any 
warranty by the seller as to weight limitation were the actions 
of the respondent. The 855 steers accepted by the respondent 
were delivered to it in five separate shipments. Each one of these 
shipments contained cattle weighing over 900 pounds after 
slaughter, the first two shipments having a greater percentage of 
such animals than the last three shipments. Nevertheless the 
respondent accepted the five shipments and paid for them but 
refused to accept or to pay for the remainder covered by the 
contract. 
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Respondent further contends that the word “unmerchantable” 
as it was used in the contract meant cattle which “‘exceeded 900 
pounds dressed weight.” Such a construction of the term “‘unmer- 
chantable” is strained and contrary to its usual meaning in the 
livestock trade and its general legal significance. See, for example, 
Great Atlantic & Pacific Tea Co. v. Smith, 75 F. Supp. 156, aff'd, 
170 F. 2d 474 (8th Cir. 1948) ; Frosty Food Products Co. v. Polar 
Ice & Cold Storage Co., 8 A.D. 1284 (1949). Ben F. Platt, District 
Supervisor, Livestock Division, Agricultural Marketing Service, 
testified that in the trade “unmerchantable” means “unsuitable 
for human consumption.” 

The respondent, as in the Miller-Karsh matter, asserts that the 
seller did not furnish 15 or more cars of prepaid railroad billing 
as agreed. Even if true, this was not the reason given the seller 
for refusing to complete the contract and the seller was prevented 
from supplying any such billing with respect to the 145 cattle 
refused by the respondent. 


Ill 


The respondent urges that in any event it has discharged its 
legal obligations with respect to all the transactions in contro- 
versy except the Consaul-Rutherford purchase because of accord 
and satisfaction. As to the Bill Roer purchase, it is true that 
Roer’s agent after dispute accepted payment at 21 cents a pound 
when the agreed price was 23 cents a pound because the calves 
had been slaughtered and he thought it best to accept the settle- 
ment offer. As to the other deals, it was necessary to constitute 
accord and satisfaction for the respondent to have made it clear, 
either orally or in writing, that the tendered payment, if accepted, 
would be considered as full and final settlement of the account 
between it and each of these shippers. Biaggi v. Sawyer, 75 Cal. 
App. 2d 105, 170 P. 2d 678 (1946) ; Work v. Associated Almond 
Growers, 102 Cal. App. 232, 282 P. 965 (1929); Western Air 
Lines, Inc. v. Hollenbeck, 124 Colo. 130, 235 P. 2d 792 (1951) ; 
Anonymous Decision, 13 A.D. 29 (1954) ; California Fruit Grow- 
ers Exchange v. Sam A. Postell Company, 8 A.D. 715 (1949) ; 
Independent Order Buying Company v. B. J. Shemwell, 6 A.D. 
527 (1947) ; Associated Fruit Distributors of California v. Mail- 
loux Fruit and Produce Company, 5 A.D. 290 (1946) ; 6 Williston 
on Contracts § 1856 (1938). This respondent failed to do. 

But this is not a civil contract action. Whether or not there was 
accord and satisfaction is not decisive of the question as to 
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whether the respondent engaged in or used an unfair, unjustly 
discriminatory or deceptive practice or device in commerce in 
violation of 202(a) of the act. 

We have found that in five instances the respondent attempted 
to pay less for livestock than it had agreed to and that it succeeded 
in most of the instances in issue. The refusals to abide by con- 
tract terms took place after the livestock was slaughtered and the 
seller unable to do anything about it except by lawsuit. In the 
Epstein deal, the respondent refused to accept cattle which it had 
purchased. 

The respondent argues that, at most, the record shows bona 
fide disputes over contract terms which do not amount to viola- 
tion of section 202 (a). These refusals were not based upon bona 
fide disputes as to contract terms but evidence a deliberate policy 
of noncompliance with contract provisions. The respondent goes 
further and says that even if the record demonstrates that the 
contracts were breached deliberately by the respondent, the com- 
plainant must prove, in order to make out violations of the act, 
that there was fraud in the inception, that is, that the respondent 
did not intend to comply at the time it made the contracts. This 
requirement is read into section 202(a) on the theory that crimi- 
nal or common law tort principles of fraud or deceit govern. Such 
is not the case. 

Section 202(a) of the act makes it unlawful for any packer to 
engage in or use any unfair, unjustly discriminatory 07 deceptive 
practice or device in commerce. We think it obvious that by the 
activities in issue the respondent engaged in or used an unfair 
practice. Not only was it unfair to the sellers but it was unfair 
competitively with respect to other packers. In addition, it was 
a deceptive practice for the respondent to agree to pay stated 
prices for a certain number of livestock and to refuse to pay such 
prices after slaughter of the animals or to refuse to accept the 
livestock purchased. We think it clear that the statutory language 
amply covers the activities as violations, and it has long been 
held that the failure of a packer to pay fully for livestock and to 
accept livestock constituted unfair and deceptive practices and 
devices in violation of section 202(a) of the act. Secretary of 
Agriculture v. Leo Schloss, Inc., BAI Dkt. No. 1105, decided July 
2, 1938; Secretary of Agriculture v. Leo Schloss, Inc., BAI Dkt. 
No. 708, decided October 20, 1937 ; Secretary of Agriculture v. Scala 
Packing Company, Inc., BAI Dkt. No. 581, decided January 7, 
1937; Secretary of Agriculture v. C. Swanston & Son, BAI Dkt. 
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No. 549, decided November 11, 1936. This has been our consistent 
interpretation of such section. In re Flicker Packing Co., Inc., 
12 A.D. 138 (1953) ; In re Quaker Packing Company, Inc., 8 A.D. 
1334 (1949) ; In re W. L. Harris, 8 A.D. 689 (1949) ; In re Louis 
A. Cross and Mrs. Anna Cross, 8 A.D. 686 (1949) ; In re Fred A. 
Ainbinder, Edward Ainbinder and Bessie Ainbinder, 7 A.D. 288 
(1948). Moreover, section 312(a) of the act (7 U.S.C. 213(a)) 
which contains, for our purposes, the same provision with respect 
to stockyard owners, market agencies and dealers, also has been 
construed in this fashion and we know of no reason why the two 
sections should not be similarly interpreted. See, for example, 
United States v. Donahue Bros., 59 F. 2d 1019 (8th Cir. 1932) ; 
Northwest Cattle Company v. Iowa City Sales Company, 14 A.D. 
276 (1955); In re Charles B. Dale, 11 A.D. 844 (1952); In re 
Lyle Sims, 10 A.D. 1418 (1951). 


IV 


Respondent further contends that the proceeding should be 
dismissed (1) because it was not afforded an opportunity to be 
heard before the filing of the formal complaint, (2) because no 
informal complaint was filed by an interested person as required 


in section 202.3(b) of the rules of practice governing proceedings 
under the act (9 CFR 202.3(b)), and (3) because no written 
notice was given to it for the purpose of effecting an amicable 
or informa] adjustment of the matters in controversy as provided 
in such section of the rules of practice. Respondent is laboring 
under an erroneous construction of the act and the rules of prac- 
tice. Section 203(a) of the act (7 U.S.C. 193(a)) authorizes the 
Secretary to institute a proceeding against a packer and section 
202.6 (b) of the rules practice (9 CFR 202.6(b)) so provides. 
The procedure set forth in section 202.3 of the rules of practice 
is applicable only when a proceeding is instituted by means of an 
informal complaint filed by an interested person and does not 
apply to a proceeding instituted by the Secretary or his delegates 
as is the case in this proceeding. And insofar as the respondent 
invokes section 202.3(b), this subsection implements section 9(b) 
of the Administrative Procedure Act (5 U.S.C. 1008(b)) and 
applies only in proceedings which may culminate in the suspen- 
sion or revocation of a license, a result which cannot happen in 
this proceeding. 

All motions, objections, exceptions, etc., of the respondent in- 
consistent with this decision and order are, of course, overruled. 
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ORDER 


The respondent, Central California Livestock, Inc., doing busi- 
ness as Machlin Meat Packing Company, shall cease and desist 
from the practice of purchasing livestock in commerce and failing 
to pay promptly therefor in accordance with contract terms and 
the practice of purchasing livestock in commerce and then refus- 
ing to accept such livestock. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4534) 


In re NORTHWEST LIVESTOCK AUCTION COMPANY, INC. P&S 
Docket No. 2183. Decided February 20, 1956. 


Suspension of Registration—Cease and Desist—Wilful 
Violations of Act—Improperly Using Shippers Proceeds 
—Improper Accountings of Purchases by Reporting 
Marked-Up Prices or Weights on Such Accounts—Assess- 
ing Higher Commission Charges Than Specified—Engag- 
ing in Operations of Partnerships Which were Neither 
Registered Nor Bonded—Buying and Reselling Consigned 
Livestock—Failing to Show on Account of Sale True 
Name of Sellers—Failure to Keep Proper Books and 
Records—Consent Order 


Where respondent used funds received as proceeds from the sale of livestock 
consigned to it on a commission basis for purposes of its own and other 
than lawful charges and remittance; made accountings on the basis of 
incorrect mark-up prices or weights; charged higher commission rates 
than specified in respondent’s schedule; engaged in speculative opera- 
tions through trading partnerships which were not registered or bonded; 
bought livestock consigned to it for sale on a commission basis and 
shortly thereafter resold said livestock; failed to disclose true name of 
the sellers of livestock; and failed to keep accounts, records and memo- 
randa that fully and correctly disclosed all its transactions, held, re- 
spondent’s violations were wilful and it is ordered to cease and desist 
from such actions; to keep proper books and records; and respondent’s 
registration is suspended for a period of ten days. 


*. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Northwest Livestock Auction Company, Inc., of Spokane, Washing- 
ton, respondent, by Mr. George Zucker, President. 


Decision by Thomas J. Flavin, Judicial Officer 





NORTHWEST LIVETOCK AUCTION CO., INC. 
Cite as 15 A.D. 112 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing filed by the Director, 
Livestock Division, Agricultural Marketing Service, on Septem- 
ber 8, 1955. The respondent, on October 6, 1955, filed an answer 
admitting most of the allegations contained in the Order of In- 
quiry and Notice of Hearing, denying others, and explaining or 
attempting to justify its action in connection with the remaining 
allegations. Subsequently, on February 13, 1956, the respondent 
filed an amended answer admitting the allegations contained in 
the Order of Inquiry and Notice of Hearing, waiving the right 
to an oral hearing and to the report of the examiner, and con- 
senting to the issuance of an order, with findings of fact, requir- 
ing respondent to cease and desist from the practices complained 
of in the said Order of Inquiry and Notice of Hearing and to keep 
accounts, books and records that will fully and correctly disclose 
all transactions involved in its business as a market agency and 
dealer, at the stockyard, and suspending respondent’s registra- 
tion for a period of 10 days. The Livestock Division, by its attor- 
ney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Old Spokane Union Stockyards, Spokane, Washington, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and render 
clearing services and as a dealer to buy and sell livestock for its 
own account, at the stockyard, and at all times mentioned herein 
was so registered. 


3. Respondent, at the stockyard, during the month of Febru- 
ary 1955, used funds received as proceeds from the sale of live- 
stock consigned to it for sale on a commission basis for purposes 
of its own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors, 
in that respondent, on February 28, 1955, had a shortage in ship- 
pers’ proceeds in the amount of $14,974.78. 





114 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 15 A.D. 112 


4. Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the period from September 
1, 1954, through April 30, 1955, purchased livestock on a com- 
mission basis for various persons and, in accounting to them for 
such purchases, submitted false and incorrect accounts of pur- 
chase, in that respondent reported marked up prices or weights 
on such accounts of purchase instead of the actual prices or 
weights of the livestock, copies of which were made a part of 
respondent’s accounts and records. 


5. Respondent, at the stockyard, on or about September 28, 
1954, purchased 61 cattle on a commission basis for Schaake 
Packing Company and, in filling a portion of such purchase order, 
used two steers from a draft of three steers purchased by re- 
spondent, and, in accounting to said packer for the purchase of 
the 61 cattle, submitted a false and incorrect amount of purchase, 
a copy of which was made a part of the accounts and records of 
respondent, in that respondent reported the weight of said two 
steers as 1,550 pounds and their purchase price as $17.50 per 
hundredweight, when in fact the reported weight of the two steers 
was not an actual weight supported by a duly executed scale 
ticket but was one “estimated” by respondent and their actual 
purchase price was $17.00 per hundredweight. 


6. Respondent, at the stockyard, on or about April 20, 1955, 
purchased 10 cattle on a commission basis for the Federal Pack- 
ing Company and, in filling a portion of such purchase order, 
used two heifers from a draft of three heifers purchased by 
respondent, and, in accounting to said packer for the purchase 
of the 10 cattle, submitted a false and incorrect account of pur- 
chase, a copy of which was made a part of the accounts and 
records of respondent, in that respondent reported the weight of 
said two heifers as 1,545 pounds when in fact the reported weight 
of the two heifers was not an actual weight supported by a duly 
executed scale ticket but was one “estimated” by respondent. 


7. Respondent, at the stockyard, on or about 24 specified dates 
and at divers other times during the period from December 1, 
1954, through May 31, 1955, charged and collected from the 
various persons for whom it purchased livestock higher commis- 
sion charges for its buying services than the charges specified in 
respondent’s schedule on file with the Secretary and in effect at 
the time of such charges, in that respondent, in filling such pur- 
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chase orders or portions thereof, used livestock consigned to it 
for sale on a commission basis and charged a full buying com- 
mission for all livestock purchased, whereas it was authorized to 
charge only one-half of the regular buying commission for the 
purchases from consignments. 


8. Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the period from April 1 
through May 31, 1955, engaged in speculative operations through 
a trading partnership composed of respondent and W. W. Wilson, 
employed by respondent as its auctioneer, which was not regis- 
tered with the Secretary as a dealer and not bonded as required 
by the act and the regulations, by selling livestock consigned to 
respondent for sale on a commission basis to said trading part- 
nership and later reselling the livestock, in competition with 
other livestock consigned to it for sale on a commission basis, for 
the account of the trading partnership at a profit, which was 
shared equally by respondent and employee W. W. Wilson. 


9. Respondent, at the stockyard, on or about April 14, 1955, 
engaged in a speculative operation through a trading partnership, 
composed of respondent and J. Stephens, a dealer at the stock- 
yard, which was not registered with the Secretary as a dealer 
and not bonded as required by the act and the regulations. Re- 
spondent, on that date, sold 18 cattle consigned to respondent for 
sale on a commission basis to said trading partnership and on the 
same day resold the 18 cattle, together with 35 other cattle pur- 
chased by the trading partnership from various other sources, for 
the account of said trading partnership at a loss of $648.11, which 
was shared by respondent and said J. Stephens. 


10. Respondent, at the stockyard, on or about January 6, 1955, 
engaged in a speculative operation through a trading partnership, 
composed of respondent and Paul Simpson, a country buyer, 
which was not registered with the Secretary as a dealer and not 
bonded as required by the act and the regulations. Respondent, on 
that date, sold two cows consigned to respondent for sale on a 
commission basis by one “Merritt” to said trading partnership 
and shortly thereafter resold the livestock for the account of the 
trading partnership at a profit of $55.80, which was shared 
equally by respondent and said Paul Simpson, 

11. Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the period from February 
1 through May 31, 1955, took livestock consigned to it for sale on 
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a commission basis into its own account, knowing that such live- 
stock could have been sold to a packer on a “subject basis” at 
higher prices than those paid the consignors by respondent, and 
then, within two or three days after taking the livestock into its 
own account, resold it to Armour and Company on a “subject 
basis’”’ at substantial profits to respondent. 


12. Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the period from February 
1 through April 30, 1955, in filling orders from various persons 
for the purchase of livestock on a commission basis, used live- 
stock purchased from a trading partnership composed of respond- 
ent and W. W. Wilson, employed by respondent as its auctioneer, 
to fill portions of such order purchases and, in accounting to its 
principals for the purchases, failed to disclose on the accounts 
of sale submitted to them the full, true and correct ownership 
of such livestock. 


13. Respondent, at the stockyard, on or about February 2, 
1955, took into its own account two bulls consigned to respondent 
for sale on a commission basis by one “MacArthur” at a total 
cost to respondent of $414.54 and, on the same day, respondent 


resold said bulls, in one lot, to Roy Devoe for $443.89, but failed 
to remit to said “MacArthur” the profit of $29.35 derived by 
respondent from the resale. 


14. Respondent, during the period from December 1, 1954, 
through May 31, 1955, failed to keep accounts, records or memo- 
randa that fully and correctly disclosed all of the transactions 
involved in its business as a market agency and as a dealer, at 
the stockyard, in that said accounts, records and memoranda 
failed to fully and correctly disclose the number of head of live- 
stock bought and sold by respondent, the weight of such livestock, 
prices paid therefor, and the true and correct names of pur- 
chasers and sellers of livestock handled by respondent during said 
period. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that the 
respondent wilfully engaged in and used unfair, unjustly dis- 
criminatory and deceptive practices, and failed to render just, 
fair and nondiscriminatory stockyard services, in violation of sec- 
tions 303, 304, 306(f), 307 and 312(a) of the act, and sections 
201.10, 201.29, 201.40, 201.41, 201.44, 201.55, 201.57, 201.59, 
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201.60, 201.61(b) and 201.62 of the regulations. It is further con- 
cluded that the respondent wilfully made, or caused to be made, 
false entries in its accounts, records and memoranda, in violation 
of section 10 of an act entitled “‘An Act to Create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” which section is incorporated in and made a part of the 
Packers and Stockyards Act, 1921, by virtue of the provisions of 
section 402 of the latter act. It is also concluded that the respond- 
ent failed to keep accounts, records and memoranda that fully 
and correctly disclosed all transactions involved in its business, 
in violation of section 401 of the act and said section 10 of the 
Federal Trade Commission Act. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in its business, at the stockyard. 

The respondent’s registration under the act is suspended for 
a period of 10 days. 

This order shall become effective on March 1, 1956, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4535) 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. THE DENVER 
UNION STOCK YARD COMPANY. P&S Docket No. 2176. Decided 


February 24, 1956. 


Order Allowing Briefs Amicus Curiae 


Applications to file briefs amicus curiae are granted, such briefs to be limited 
to the following issues (1) whether the contested regulation is invalid 
on its face and (2) whether the complaint should be dismissed for failure 
of the complainant to make out a prima facie case. 


Mr. Lyman S. Hulbert, of Washington, D. C., for complainant. Mr. Winston 
S. Howard of Dawson, Nagel, Sherman & Howard, of Denver, Colorado, 
and Mr. Ashley Sellers of Sellers & Conner, of Washington, D. C., for 
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respondent. Mr. William G. Davisson, of Ardmore, Oklahoma, for Okla- 
homa Live Stock Marketing Association, National Live Stock Commis- 
sion Company, and Nationa] Feeder Service Corporation, amici curiae. 
Mr. Harry Meloy of Mathias, Meloy & Merker, and Mr. Lee J. Quasey, 
of Chicago, Illinois, for National Live Stock Producers Association, 
amicus curiae. Mr. Allen Lauterbach, of Chicago, Illinois, for American 
Farm Bureau Federation, amicus curiae. Mr, Charles B. Heinemann, Jr., 
of Washington, D. C., pro se, amicus curiae. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Allowing Briefs Amicus Curiae 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), involving the validity of a regulation 
issued by the respondent, Hearing Examiner Jack W. Bain made 
an interim ruling on December 6, 1955, to the effect that the 
regulation was not invalid on its face and he scheduled oral hear- 
ing upon the complaint and answer in Denver, Colorado, January 
24, 1956. On December 23, 1955, the complainant elected to rest 
upon its contentions that the contested regulation is invalid on 
its face, stated that it would not present evidence at the scheduled 
hearing, and submitted its case for final decision in the Depart- 
ment. The respondent moved to dismiss the complaint with preju- 
dice because of the complainant’s failure to sustain the burden of 
making a prima facie case in support of its complaint. The hear- 
ing examiner thereupon certified the proceeding to the Judicial 
Officer for decision with a recommendation that the complaint be 
dismissed. The complainant filed exceptions and requested oral 
argument and the right to submit briefs. 


The following have applied for leave to file briefs amicus 
curiae: Oklahoma Live Stock Marketing Association, National 
Live Stock Commission Company, National Feeder Service Cor- 
poration, National Live Stock Producers Association, American 
Farm Bureau Federation, and Charles B. Heinemann, Jr. Such 
applications are granted and the briefs shall be filed as soon as 
possible but not later than March 19, 1956. Of course the briefs 
shall be limited to the matters in issue, namely, whether the con- 
tested regulation is invalid on its face and whether the complaint 
should be dismissed for failure of the complainant to make out 
a prima facie case. 

The request of Charles B. Heinemann, Jr., to participate in the 
oral argument is denied. 





BARNETT CO. v. PIAZZA 
Cite as 15 A.D. 119 


(No. 4536) 


IRVIN BARNETT COMPANY v. SAM P1IAzzA. PACA Docket No. 6672. 
Decided February 1, 1956. 


Failure to Pay Purchase Price of Bananas and Tomatoes— 
Default 


Where complainant alleged in its complaint that it sold and delivered bananas 
and tomatoes to respondent and that respondent did not pay the agreed 
purchase price, and where respondent did not file an answer to the 
complaint, held, respondent’s failure to answer constitutes an admission 
of the allegations, as provided in the rules of practice, and respondent’s 
failure to pay the purchase price is in violation of the act and com- 
plainant should be awarded reparation in the amount due. 


Irvin Barnett Company, of Chicago, Illinois, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on June 29, 1955. Complainant 
seeks an award of reparation in the amount of $120.55, which 
is alleged to be the total purchase price of bananas and tomatoes 
sold to respondent during November and December 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on December 1, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 2, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Irvin Barnett Company, is a corporation 
whose address is 48 South Water Market, Chicago 8, Illinois. 


2. Respondent is an individual, Sam Piazza, doing business 
as Sam Piazza Produce, whose address is LaPorte, Indiana. At 
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the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During November and December 1954, in the course of 
interstate commerce, complainant sold to respondent at Chicago, 
Illinois, two lots of bananas and one lot of tomatoes. The dates 
of the respective sales, the quantities involved and the applicable 
prices are as follows: 

Date Quantity Unit Price Total 

Nov. 22, 1954 13 crates of bananas $3.75 $48.75 
Dec. 3, 1954 15 crates of bananas 2.50 37.50 
Dec. 10, 1954 2 lugs tomatoes 4.00 8.00 
2 cartons tomatoes 2.40 4.80 

10 cartons tomatoes 2.15 21.50 


Total $120.55 


4. At the times of the foregoing sales respondent inspected 
and accepted the produce and thereafter transported such pro- 
duce by truck from Chicago, Illinois, to LaPorte, Indiana. 


5. The total purchase price of the two lots of bananas and 
one lot of tomatoes is $120.55, no part of which has been paid by 


respondent to complainant. 


6. The formal complaint was filed on June 29, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the bananas and tomatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $120.55, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $120.55, with interest thereon 
at the rate of 5 percent per annum from January 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4537) 


PETE GIUDICI & SONS v. JOHN R. HANSEN COMPANY. PACA 
Docket No. 6665. Decided February 1, 1956. 


Failure to Pay Purchase Price of Onions—Default— 
Stipulation Between Parties 


Where complainant alleged that it sold and delivered onions to respondent 
but that respondent failed to make payment, and respondent failed to 
file an answer but later complainant and respondent entered a stipula- 
tion, wherein respondent admitted liability and promised to make pay- 
ment within four months thereafter and that if payment was not made 
the Secretary should enter an award of reparation in favor of com- 
plainant, held, as the time has expired and respondent has not made 
payment, reparation is awarded complainant in the amount of the 
purchase price. The stipulation was silent on the question of interest, 
and, therefore, no interest is allowed. 


Mr. John W. Hutton, of King City, California, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 2, 1955. The formal 
complaint was filed on April 1, 1955. Complainant seeks an award 
of reparation in the amount of $3,750.00, which is alleged to be 
the purchase price of three truckloads of onions sold and delivered 
to respondent in November 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on May 2, 1955. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on May 2, 1955. 

Respondent did not file an answer within the prescribed time. 
On August 22, 1955, complainant’s attorney filed with the De- 
partment a stipulation which is dated July 27, 1955 and is signed 
by complainant and respondent. This stipulation recites that the 
amount of $3,750.00 is due and owing from respondent to com- 
plainant in connection with the onion transaction ; that respondent 
will pay that amount to complainant on or before November 15, 
1955; and that if that amount is not paid on or before the date 
specified the Secretary shall enter an award of reparation in the 
amount of $3,750.00 in favor of complainant and against re- 


spondent. 
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FINDINGS OF FACT 


1. Complainant, Pete Giudici & Sons, is a partnership com- 
posed of Peter J. Giudici, James F. Giudici, and Allan D. Giudici 
whose address is P. O. Box 120, San Lucas, California. 


2. Respondent, John R. Hansen Company, is a partnership 
composed of Ray D. Davis and Mildred A. Hansen whose address 
is 510 Battery Street, San Francisco 11, California. At the time 
of the transaction involved herein, respondent was licensed under 
under the act. 


3. On or about November 5, 1954, contemplating shipment 
in foreign commerce, complainant sold to respondent three truck- 
loads of U. S. No. 1 Australian Brown onions, consisting of a 
total of 3,000 50-pound bags, at $1.25 per bag, f.o.b. San Lucas 
California. 


4. Three truckloads of onions meeting the specifications of 
the foregoing contract were shipped from San Lucas, California, 
to respondent at San Francisco, California, for export in foreign 
commerce. Respondent accepted the onions on arrival at San 
Francisco, California, and made no complaint with reference 
thereto. 


5. The purchase price of the 3,000 bags of onions is $3,750.00, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on April 1, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the stipulation filed on August 22, 1955, respondent admitted 
owing complainant $3,750 for the onions and agreed to pay that 
sum to complainant on or before November 15, 1955. In the 
event of nonpayment on the date specified, the stipulation pro- 
vided that complainant should be awarded reparation against 
respondent in the amount of $3,750.00. Complainant’s attorney 
advised the Department by letter dated December 9, 1955, that 
respondent has not paid the amount of $3,750.00. 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 3,000 bags of onions is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $3,750.00. Since the stipulation did not provide for 
interest, no interest should be allowed. The facts should be 


published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,750.00. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4538) 


WEST INDIES FRUIT COMPANY v. BLACHMAN WHOLESALE FRUITS, 
Inc. PACA Docket No. 6616. Decided February 1, 1956. 


Failure to Pay Purchase Price of Bananas—Default 


Where it is alleged that complainant sold and delivered bananas to respond- 
ent but respondent failed to pay the purchase price, and respondent did 
not file an answer, held, respondent’s failure to file an answer consti- 
tutes a waiver of oral hearing and an admission of the allegations, and 
respondent’s failure to pay, thus admitted, is a violation of the act for 
which reparation should be paid to complainant. 


West Indies Fruit Company, of Miami, Florida, complainant, pro se. Mr. 
John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 23, 1955, wherein com- 
plainant seeks an award of reparation in the amount of the pur- 
chase price of one lot of select bananas allegedly sold and deliv- 
ered to respondent in June 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 12, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on September 10, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, West Indies Fruit Company, is a corporation 
whose address is P. O. Box No. 1940, Miami, Florida. 


2. Respondent, Blachman Wholesale Fruits, Inc., is a corpo- 
ration whose address is 1529 Gilson Street, Madison, Wisconsin. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 27, 1955, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
364 stems of select bananas, weighing 23,030 pounds, at $7.50 
per hundredweight, f.o.b. Tampa, Florida, plus $13.50 wharfage, 
or for a total amount of $1,740.75. 


4. On or about June 28, 1955, complainant, by truck, shipped 
bananas meeting the specifications of the foregoing contract from 
Tampa, Florida, to respondent in Madison, Wisconsin. Upon 
arrival at destination, respondent accepted the bananas and made 
no complaint with reference thereto. 


5. The total purchase price of the truckload of bananas is 
$1,740.75, no part of which has been paid by respondent to 
complainant. 


6. A formal complaint was filed on August 23, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of bananas is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,740.75, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,740.75, with interest there- 
on at the rate of 5 per cent per annum from July 1, 1955, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4539) 


Z. R. HALLOCK Co. v. S. S. SAWYER. PACA Docket No. 6234. De- 
cided February 2, 1956. 


Dismissal of Petition for Reconsideration—Good Delivery 


Where respondent filed a petition for reconsideration of our order (14 A.D. 
984) alleging error on several grounds but mainly because complainant 
could not establish good delivery without securing Government inspec- 
tion, held, inspection certificates issued at delivery points are not indis- 
pensable to such proof and good delivery may be proved by other 
evidence of record and as all the matters covered by the petition were 
considered at the time the previous order was issued and such order is 
supported by the evidence and law applicable thereto, the petition is 
dismissed. 


S. S. Sawyer, of Jacksonville, Florida, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Dismissing Petition for Reconsideration 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on November 18, 1955, awarding reparation 
to complainant against respondent in the amount of $1,641.46, 
plus interest. A copy of the order was served by registered mail 
upon respondent on November 21, 1955. On December 19, 1955, 
we issued our order accepting respondent’s letter of December 3, 
1955 as his petition for reconsideration, and staying the order 
of November 18, 1955 pending the issuance of another order 
herein. 

Respondent alleges error in our order of November 18, 1955, 
on several grounds. The principal one of these relates to that part 
of our previous conclusions wherein we stated that “respondent 
does not contend, and there is no evidence to show that the re- 
maining 2,675 sacks of potatoes failed to grade U. S. No. 1, Size 
A, at the time they were tendered by complainant.” [Italics 
added.] As we understood respondent’s position, that is correct; 
respondent’s contention being that the potatoes were not in suit- 
able condition for shipment to Cuba. The quoted statement with 
respect to respondent’s position seems to be in accord with re- 
spondent’s present contentions. For example, respondent states 
that it was complainant’s obligation, and not respondent’s re- 
sponsibility, to prove that the potatoes met contract grade and 
size specifications at point of delivery, and respondent emphat- 
ically repeats that the burden of proof is upon complainant. 
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Respondent further contends that complainant could not prove 
good delivery without securing Government inspection of the pota- 
toes at the pier. It is correct that complainant had the burden of 
establishing by a preponderance of the evidence that the potatoes 
graded U.S. No. 1, Size A, upon delivery at the pier. However, in- 
spection certificates issued at delivery point are not indispensable 
to such proof. Good delivery could, and in this case was, proved 
by other evidence of record. In our opinion, the preponderance of 
the evidence of record, including the Federal-State of New York 
inspection certificates issued at loading point, showed that the 
potatoes met contract grade and size requirements upon tender 
of delivery in Brooklyn. Any further discussion of the evidence 
relative to this issue would serve no useful purpose, except for 
the following observation. It might be pointed out that our con- 
clusion that the seven truckloads of potatoes met contract grade 
and size requirements upon tender of delivery at the pier is sup- 
ported, in part, by the evidence relative to the condition of the 
shipment on arrival in Cuba which, in our opinion, indicated the 
potatoes then were not abnormally deteriorated. 

Upon reconsideration, we find that all the matters covered by 
respondent’s petition were thoroughly analyzed and considered 
at the time our previous order was issued. In our opinion the 
order of November 18, 1955 is supported by the evidence of 
record and the law applicable thereto. Accordingly, respondent’s 
petition is hereby dismissed without prior service upon com- 
plainant. 

The reparation awarded in our order of November 18, 1955, 
shall be paid within 30 days from the date of this order. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4540) 


C. BASIL COMPANY v. CARUSO FRUIT DISTRIBUTORS, INC. PACA 
Docket No. 6207. Decided February 6, 1956. 


Misrepresentation of Facts—Fraud—False Statement— 
Concealment of Material Facts 


Where complainant sold a carload of cantaloupes to respondent on the repre- 
sentation that it was a direct shipment and that, based upon inspection, 
it was a first-class car of cantaloupes, whereas the cantaloupes had been 
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previously diverted to several other concerns and prior inspection showed 
the cantaloupes were in poor condition, and complainant was aware of 
these facts, held, such misrepresentations were made for a fraudulent 
purpose and in violation of the act, and also constituted a breach of 
warranty in violation of the act. Complainant withheld material facts 
which it was under obligation to discuss. Such concealment of pertinent 
information is equivalent to a false or misleading statement for a 
fraudulent purpose in violation of the act. 


Damages—Dismissal 


By accepting the produce respondent became liable for the purchase price 
less any provable damages sustained as a result of complainant’s breach. 
Where the cantaloupes accepted by the buyer were not merchantable and 
were subsequently abandoned to the carrier, the proper measure of 
damages is the loss directly and naturally resulting in the course of 
events from the shipper’s breach of warranty, The buyer is awarded an 
amount equal to the purchase price. The complaint and counterclaim are 
both dismissed. 


Real Party in Interest—Evidence 


Where respondent pleaded as an affirmative defense that complainant was 
not the proper party in interest to institute the proceedings, but offered 
no evidence, and complainant submitted documentary evidence and 
deposition testimony showing title and interest in cantaloupes at the 
time of sale to respondent, held, complainant’s interest is sufficient to 
support its prosecution of the action. 


Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant. Mr. Norman A, Coplan, of Bernstein, Weiss, Tomson, Hammer 
& Parter, of New York, New York, for respondent. Mr. James A. 
O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed December 21, 1953, complainant seeks 
an award of reparation in the amount of $616, representing the 
purchase price and top-ice charges for a carload of cantaloupes 
sold respondent on August 21, 1953. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
25, 1954. A copy of the Department’s report of investigation was 
served upon complainant’s attorneys on the same day. Copies of 
a supplemental report of investigation were served upon com- 
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plainant’s attorneys on May 12, 1954, and upon respondent’s 
attorneys on May 13, 1954; and copies of a second supplemental 
report of investigation were served on the attorneys for both 
parties on July 13, 1954. 


Respondent’s answer filed on March 29, 1954, alleges inter alia, 
a breach of warranties by complainant that the cantaloupes were 
good and marketable and in suitable shipping condition; that the 
cantaloupes had been shipped out of Mendota, California on 
August 13, 1953; that the car was a direct shipment to Indianap- 
olis, Indiana; and that it had arrived on August 21, 1953. Re- 
spondent also alleges a failure on complainant’s part to disclose 
material information concerning the shipment, i.e., that the car 
had been on track at Chicago, Illinois, and Indianapolis for a 
considerable period of time; that the car had other owners prior 
to complainant; and that the car had been opened on several 
occasions. As an affirmative defense respondent alleges that com- 
plainant is not the proper party in interest. By way of set-offs 
and counterclaims, respondent alleges that it sustained damages 
in the amount of $1,440. A hearing in the matter was requested 
by respondent. 

On April 9, 1954, complainant filed a reply to respondent’s set- 
offs and counterclaims denying generally the allegations contained 
in paragraphs 15 to 24, inclusive, of the answer, set-offs and 
counterclaims. 

An oral hearing was held at New York, New York, on Decem- 
ber 3, 1954. Both parties were represented by counsel. Three wit- 
nesses testified for respondent, and the deposition testimony of 
three witnesses for complainant was received in evidence. Briefs 
were filed on behalf of both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Charles J. Basil 
and Edward P. Basil, Sr., doing business as C. Basil Company, 
whose address is 216 South Water Market, Chicago 8, Illinois. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent Caruso Fruit Distributors, Inc., is a corpora- 
tion whose address is Menands Regional Market, P. O. Box 487, 
Albany, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 
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38. On August 21, 1953, in the course of interstate commerce, 
complainant sold to respondent a carload of Pilibos brand canta- 
loupes consisting of 144 crates of Jumbo 27’s and 144 crates of 
Jumbo 36’s, at agreed prices of $1.75 per crate for the 27’s and 
$2.25 per crate for the 36’s, or a total of $576.00, f.o.b. shipping 
point, plus a top-ice charge of $40.00, for a total of $616.00. At 
the time of sale, the cantaloupes were on track at Indianapolis, 
Indiana, in car PFE 62174. The contract was entered into on an 
“FOB Acceptance” basis, and was negotiated by Monte Cross, a 
broker of Chicago, Illinois. 


4. At the time of sale on Friday morning, August 21, 1953, 
complainant’s Charles Basil advised the broker, Monte Cross, that 
car PFE 62174 had been purchased at shipping point for the 
account of Caito & Mascari, Inc., of Indianapolis, Indiana; that 
the car had moved direct to Indianapolis without being stopped; 
and that based upon inspection made at Indianapolis it was a 
first-class car of cantaloupes. 


5. Car PFE 62174 left Mendota, California, at 3:50 a.m., on 
August 13, 1953, and arrived Chicago, Illinois, at 3:10 a.m., on 
August 18, consigned to the Victory Distributing Company. At 
11:58 a.m., on August 18, the car was diverted to Franzblau & 
Wartel of Detroit, Michigan, who in turn diverted on the same 
day to Windy City Produce, Inc. at 3:25 p.m. On August 19, at 
9:23 a.m. Windy City Produce, Inc., diverted the car to com- 
plainant who, at 9:30 a.m. the same day sold and diverted the 
car to Caito & Mascari, Inc., at Indianapolis, Indiana, where the 
car arrived at 4:25 a.m., August 20, 1953. Caito & Mascari imme- 
diately resold the car to complainant. 


6. The canialoupes in car PFE 62174 were inspected at Chi- 
cago, Illinois, on August 18, 1953, by the Chicago Inspection 
Agency and protested to the Wabash Railroad for decay and 
condition. The fruit was certified as being of “Good to fair quality 
but fair to poor condition.” 


7. A second inspection of the cantaloupes was made at Chi- 
cago, Illinois, on August 19, 1953, by the Western Weighing and 
Inspection Bureau. The load was certified in part as having 
“moved 1 to 3 inches B to A end. 10 visible top layer crates 
jammed and broken.” The stock was described as “firm to mostly 
full ripe 10 to 15 melons per crate weak and rubbery. Few slip- 
pery slips. 1 to 3 melons per crate soft. 0 to 2 melons slip end 


decay.” 
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8. A personal inspection of the cantaloupes in car PFE 62174 
was made by complainant’s Charles Basil and Edward Basil on 
August 19, 1953, at the Chicago Produce Terminal. 


9. An RPIA inspection of the cantaloupes at Indianapolis, 
Indiana, on August 20, 1953, at 11:30 a.m., showed the “Load 
is 3 to 4 inches from (A) end, 11 visible top layer crates (B) end 
of car have buckled slats. 3 visible top layer crates have 20 to 
50% contents missing due to careless inspecting by others else- 
where.” The stock was then described as being “Firm and yellow, 
10 to 15% slight soft to soft. Occasional melons turning yellow 
color. Melons picked at full slip. Less than 1% Fusarium Rot.” 


10. On August 21, 1953, and after complainant’s sale of the 
cantaloupes to respondent, Caito & Mascari, Inc., acting upon 
instructions received from complainant, diverted the car to re- 
spondent at Albany, New York. 


11. Car PFE 62174 departed Indianapolis at 12:15 a.m., on 
August 22, 1953 and arrived at West Albany at 12:01 p.m. on 
August 24. The car was placed at Menands Regional Market in 
Albany, New York, at 4:15 a.m. on August 25. 


12. On August 26, 1953, the Federal inspector at Albany, New 
York, certified the condition of the stock in part as follows: 
“Range in crates from 2 to 5 melons per crate average approxi- 
mately 10% show serious damage by soft bruises. Some melons 
show damage by surface mold. Range from 1 to 11 melons per 
crate, 3 to 30% average approximately 10% show decay affecting 
stem end of melons. Decay is Fusarium Rot mostly in advanced 
stage some in early stages.” 


13. Upon being informed of the Albany inspection findings, 
complainant suggested to respondent, through the broker, Monte 
Cross, that the car be broken and respondent would receive pro- 
tection from complainant. 


14. On August 26, 1953, respondent shipped the car of canta- 
loupes to Kingman and Hearty at Boston, Massachusetts, for 
resale. Car PFE 62174 arrived at Boston on August 28, 1953. 


15. Inspections of the fruit at Boston on August 29 and 31, 
1953, by the National Perishable Inspection Service, Inc., and the 
Railroad Perishable Inspection Agency revealed averages of 51% 
and 47% slip decay, respectively, and an average of 9% and 7% 
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side decay, with decay noted as soft rot in all stages of develop- 
ment. 


16. Car PFE 62174 was abandoned to the carrier in Boston 
and sold for the account of whom it may concern. 


17. The formal complaint was filed on December 21, 1953, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


The field hearing officer overruled all but three of numerous 
objections raised by counsel for respondent to the deposition 
testimony of three complainant witnesses, and to certain exhibits 
of complainant which were received in evidence. The hearing 
officer also overruled and denied objections and motions to strike 
the answers to the cross-interrogatories propounded to complain- 
ant’s witness, Charles Basil. While undoubtedly other of the 
objections raised by counsel might properly have been sustained, 
it is believed that their overruling in no way substantially affected 
or prejudiced the position of either side, particularly in view of 
the conclusions reached below. 


In its answer, respondent pleaded as an affirmative defense 
that complainant was not the proper party in interest to institute 
these proceedings. However, respondent offered no evidence at 
the hearing to support this allegation or to rebut the proof 
offered by complainant, viz., documentary evidence and the depo- 
sition testimony of two witnesses, showing title and interest in 
the cantaloupes vested in complainant at the time of sale to 
respondent. It is concluded that the evidence of record estab- 
lishes complainant’s interest in the matter sufficient to support 
its prosecution of this action. 


The evidence of record shows that on August 21, 1953, com- 
plainant sold to respondent, through a broker, a carload of can- 
taloupes, then contained in car PFE 62174 on track at Indian- 
apolis, Indiana. According to the broker, complainant stated that 
the car was a direct shipment from shipping point in California 
to Indianapolis, Indiana, having been purchased for the account 
of Caito & Mascari, Inc., of Indianapolis, and that based upon 
inspection made at Indianapolis it was a first-class car of canta- 
loupes. It appears that, relying upon this information furnished 
by complainant, the broker agreed to buy the carload of fruit 
for respondent’s account at the f.o.b. price of $616. 
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In denying that any such statements were made to the broker, 
complainant’s Charles Basil testified that the entire conversation 
at the time of sale related solely to brand, size and price, with 
nothing being said as to the condition or quality of the canta- 
loupes. We find it difficult to believe that the parties did not dis- 
cuss such material matters as condition, quality, and whether 
the car was a direct shipment from point of origin. It seems to 
us that factors such as these play an important role as a matter 
of course in the daily purchases and sales made by dealers, 
brokers and commission merchants, and that lack of discussion 
with respect thereto would be the rare exception. This is par- 
ticularly true, where, as here, we have the contracting parties 
negotiating at Chicago for the purchase and sale of a perishable 
commodity located on track at Indianapolis. Since the cantaloupes 
were not being purchased on a U.S. No. 1 grade basis, it would 
have been most natural, in protecting the interests of respondent, 
for the broker to make inquiry concerning movement of the car, 
condition and quality of the produce, and the results of any 
inspections. In accepting the broker’s statement as to the assur- 
ances given by complainant at the time of sale, we conclude that 
complainant represented to the broker that the car had been pur- 
chased at shipping point for the account of Caito & Mascari, Inc.; 
that the car had moved direct from point of origin to Indianapolis 
without being stopped; and that based upon inspection made at 
Indianapolis it was a first-class car of cantaloupes. 


The record clearly establishes that these representations, upon 
which the broker relied, were false and misleading. Prior to the 
time complainant sold the car to Caito & Mascari, Inc., on August 
19, 1953, the record shows diversions of the car having been 
made by at least three other concerns: Victory Distributing Com- 
pany; Franzblau and Wartel; and Windy City Produce, Inc. 
Direct shipment was not made of the car, for it was stopped at 
Chicago where it was not only inspected by the Chicago Inspec- 
tion Agency and the Western Weighing and Inspection Bureau 
but was also personally inspected by complainant’s Charles and 
Edward Basil. 


Finally, that it was not a first-class car of cantaloupes is 
attested to by the RPIA inspection at Indianapolis on August 20, 
1953, which disclosed the condition of the load in part as follows: 

“Load is 3 to 4 inches from (A) end, 11 visible top layer 
crates (B) end of car have buckled slats. 3 visible top layer 
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crates have 20 to 50% missing due to careless inspection by 
others elsewhere.” 


The condition of the commodity was described in part as “Firm 
and yellow, 10 to 15% slight soft to soft. Occasional melons turn- 
ing yellow color. Melons picked at full slip. Less than 1% Fusa- 
rium Rot.” 


When one wilfully and knowingly misrepresents a fact for the 
purpose of getting another to act thereon and the other does act 
to his damage, the fraudulent purpose must be inferred. Accord, 
Federal Fruit Distributors v. Charlson Brokerage Co., S. 2469, 
PACA Docket No. 3402, decided August 17, 1940. It is concluded 
that the misrepresentations outlined above were made for a 
fraudulent purpose in violation of section 2(4) of the act. Such 
misrepresentations likewise constitute a breach of warranty in 
violation of the same section of the act. 


Even if we were to accept complainant’s testimony that at the 
time of sale discussion with the broker was limited to brand, size 
and price of the cantaloupes, complainant still would be guilty 
of concealing pertinent information in negotiating the contract. 
On August 18, 1953, Windy City Produce, Inc., had car PFE 
62174 inspected by the Chicago Inspection Agency. The com- 


modity was then described as being in fair to poor condition and 
the inspection certificate bore the notation, “Protested to the 
Wabash Railroad for decay and condition.” On August 19, 1953, 
complainant purchased the car from Windy City Produce, Inc. 
On the same day, August 19th, complainant’s Charles and Edward 
Basil made a personal inspection of the car. Also on the same 
day, August 19th, the car was inspected by the Western Weigh- 
ing Inspection Bureau and theJoad was found to have moved 1 to 
3 inches from the B to A end of car, with 10 visible top layer 
crates jammed and broken. The stock was described as “firm and 
mostly full ripe 10 to 15 melons per crate weak and rubbery. Few 
slippery slips. 1 to 3 melons per crate soft. 0 to 2 melons slip 
end decay.” 


Complainant disclaimed any knowledge of the two inspections 
made at Chicago on August 18 and 19, 1953, or the inspection 
made at Indianapolis on August 20, 1953. Had there been but the 
one inspection we might be less inclined to doubt complainant’s 
testimony. However, here we have three inspections, two of which 
were made at a time when complainant was either buying the 
car from or selling it to the Windy City Produce, Inc., or Caito 
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& Mascari, Inc. It is beyond belief that complainant was unaware 
of any of these inspections. 

Apart from the three independent inspections, the record shows 
that complainant’s Charles and Edward Basil personally in- 
spected the car on August 19, 19538, at which time they found 
evidence of decay and slippery slip. This information was not 
conveyed to the broker. Concealment of pertinent information 
may be equivalent to a false representation. In Steward v. Wyo- 
ming Cattle Ranch Company, 128 U.S. 383, 388, the court said: 


“|. a suppression of the truth may amount to a sugges- 
tion of falsehood; and if, with intent to deceive, either party 
to a contract of sale conceals or suppresses a material fact, 
which he is in good faith bound to disclose, this is evidence 
of and equivalent to a false representation because the con- 
cealment or suppression is in effect a representation that 
what is disclosed is the whole truth. The gist of the action 
is fraudulently producing a false impression upon the mind 
of the other party; and if this result is accomplished, it is 
unimportant whether the means of accomplishing it are 
words or acts of the defendant, or his concealment or sup- 


pression of material facts not equally within the knowledge 
or-reach of the plaintiff.” 

It is concluded that complainant withheld material facts which 
it was under obligation to disclose. Anonymous, 8 A.D. 198. Such 
concealment was the equivalent of a false or misleading statement 
for a fraudulent purpose made in violation of section 2(4) of 
the act. 


Respondent accepted the shipment. Having done so, he became 
liable for the purchase price thereof, less any provable damages 
sustained as a result of complainant’s breach. Whether respond- 
ent’s acceptance was motivated by the “f.o.b. acceptance” terms 
of the contract, by complainant’s promise that respondent would 
“receive protection”, or otherwise, we find it unnecessary to dis- 
cuss in view of the conclusions reached hereinafter. 


In its counterclaim respondent seeks reparation for $1,440. The 
damages claimed are based upon the alleged difference in value 
of the goods in the condition delivered and the value the canta- 
loupes would have had if they had met contract requirements. 
The rule contended for by respondent is one frequently applied 
where the buyer accepts the goods and seeks to recover damages 
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from the seller for breach of warranty. However, if applied with- 
out qualification in this case, the result would be an excessive 
award for respondent if, as appears upon the present evidence 
of record, respondent has paid no freight charges on the ship- 
ment and will not be required to do so. Since the cantaloupes 
were abandoned to the carrier in Boston, the deficit rule of the 
carrier may operate to relieve respondent of payment for the 
freight charges. If this is correct, then respondent should not be 
awarded an amount under the rule of damages stated which auto- 
matically and by its application therein, would have the effect of 
reimbursing respondent for such freight charges. In our opinion 
the proper rule of damages for application of the facts herein is 
that set forth in section 69(6) of the Uniform Sales Act, applic- 
able both in Illinois and in New York, reading as follows: 


“The measure of damages for breach of warranty is the loss 
directly and naturally resulting, in the ordinary course of 
events, from the breach of warranty.” 

There is testimony from respondent’s witnesses that the car 
of cantaloupes was not merchantable and had no value either at 
Indianapolis or Albany and, of course, the record shows the car 
was abandoned to the carrier at Boston on August 31, 1953. It 
therefore appears that respondent sustained damages of at least 
the amount of the purchase price. As to whether respondent sus- 
tained any additional damage, the certificate of a market reporter 
of the Bureau of Markets, New York State Department of Agri- 
culture and Markets, shows California cantaloupes in wholesale 
quantities were quoted in the following price range on August 25, 
19538, the date car PFE 62174 was placed at Menands Regional 
Market in Albany: Jumbo 27’s $4.50 to $5.00 and Jumbo 36’s at 
$4.50 to $6.00. If the cantaloupes had been as warranted by com- 
plainant, it appears that respondent would have received at least 
the minimum price quoted, viz., $4.50 per crate for 288 crates, or 
$1,296.00. Testimony of record indicates, however, that freight 
charges on the shipment, if billed, would have been “about $2.50 
to $2.75” per crate (R. p. 42). Upon the basis of these figures, 
any additional assessment of damage would be speculative. Ac- 
cordingly, we conclude the evidence is sufficient to show that 
respondent sustained damages in the amount of $616.00. Since 
this is equal to the amount of respondent’s liability for the pur- 
chase price, it follows that the complaint and the counterclaim 
should be dismissed. 
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ORDER 


The complaint and the counterclaim are hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4541) 


ESTRELLA FRUIT SHIPPING CORPORATION v. ROCK ISLAND FRUIT 
COMPANY, INC. PACA Docket No. 6673. Decided February 6, 
1956. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 15 A.D. 123, applicable here. 


Estrella Fruit Shipping Corp., of New Orleans, Louisiana, complainant, pro 
se. Mr, A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 4, 1955. The formal 
complaint was filed on November 22, 1955. Complainant seeks an 
award of reparation in the amount of $2,826.60, which is alleged 
to be the total purchase price of three carloads of bananas sold 
and delivered to respondent in August and September 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 2, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on December 2, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corporation, is a 
corporation whose address is 133 North Front Street, New 
Orleans, Louisiana. 


2. Respondent, Rock Island Fruit Company, Inc., is a corpora- 
tion whose address is 1900 1st Avenue, Rock Island, Illinois. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During August and September 1955, in the course of inter- 
state commerce, complainant sold to respondent three carloads 
of “Special” bananas f.o.b. loading point in the State of Louisiana. 
The dates of the respective sales, car numbers, quantities involved 
and the applicable prices are as follows: 


Date Car No. Quantity Total Unit Price 
Aug. 24 IC 50267 19,820 pounds $4.00 per cwt. $ 792.80 
Charge for Kimpak 6.00 
Sept. 7 PFE 2121 25,520 pounds $4.25 per cwt. $1,084.60 
Charge for Kimpak 6.00 
Sept. 14 IC 50360 23,280 pounds $4.00 per cwt. $ 931.20 
Charge for Kimpak 6.00 


Total $2,826.60 


4. Bananas meeting the specifications of the foregoing con- 
tracts were shipped from loading point in the State of Louisiana 
to respondent at Rock Island, Illinois. Upon arrival of the three 
shipments at Rock Island, Illinois, respondent accepted the bana- 
nas and made no complaint with reference thereto. 


5. The total purchase price of the three carloads of bananas 
is $2,826.60. No part of this amount has been paid by respondent 
to complainant. 


6. The formal complaint was filed on November 22, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the total 
purchase price of the three carloads of bananas is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $2,826.60, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,826.60, with interest thereon 
at the rate of 5 percent per annum from October 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4542) 
PACA Docket No. 6215. Decided February 6, 1956. 


Joint Account Settlement—Evidence—Burden of Proof— 
Dismissal 


\here complainant and respondent entered into a joint account agreement 
whereby respondent was to purchase potatoes for disposition by either 
party but respondent was only able to purchase a portion of the agreed 
number of potatoes, and the parties entered a compromise agreement 
whereby respondent was to make an immediate payment of $1,000 to 
complainant, which sum was paid, but complainant contends that this 
subsequent agreement called for an additional payment of $1,000 to 
complainant from respondent, held, the burden of proof is upon com- 
plainant to establish by a preponderance of the evidence the allegations 
in the complaint, which complainant has failed to do, and, therefore, 
the complaint is dismissed. 


Mr, John S. Griffin, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 16, 1953, and the 
formal complaint was filed on January 14, 1954. Complainant 
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seeks an award of reparation in the amount of $1,000, which is 
alleged to be the balance due from respondent under a compro- 
mise agreement entered into by the parties in connection with a 
joint account transaction between complainant and respondent in 
June 1952. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on February 24, 1954. A copy of the report of investigation 
was served upon complainant on February 23, 1954. Respondent 
filed an answer to the complaint on April 12, 1954, in which he 
alleges that complainant and respondent entered into a joint 
account agreement for the purchase of 24 cars of potatoes, to be 
resold by the parties with profits or losses to be shared equally; 
that only 12 cars of potatoes were furnished by respondent’s ship- 
per and that these were sold by respondent at a price agreed upon 
between complainant and respondent; and that respondent paid 
to complainant the sum of $1,000, which was complainant’s fair 
share of the profits derived from the sale of the potatoes. Re- 
spondent contends that the payment of an additional $1,000 to 
complainant was contingent upon respondent’s being able to reach 
a satisfactory settlement with the shipper for failure to ship all 
of the potatoes called for by the contract. 


On oral hearing was held at * * * on December 15, 1954. One 
witness testified for complainant and respondent testified in his 
own behalf. Both parties were represented by counsel. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * * and 
* * * doing business as * * *, whose address is * * *. 


2. Respondent is an individual, * * *, doing business as 
* * * whose address is * * *. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about March 19, 1952, in the course of interstate 
commerce, complainant and respondent entered into a joint ac- 
count agreement for the handling of 24 carloads of U. S. No. 1, 
Size A, California Long White potatoes to be purchased by 
respondent at a price of $3 per 100-lb. bag, f.o.b. California ship- 
ping point, and to be shipped at the rate of two cars per day, 
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excluding Sunday, beginning June 2, 1952 and ending June 14, 
1952. The profits or losses were to be shared equally. It was to 
be decided by the parties at the time of shipment whether the 
carloads of potatoes would be sold by respondent or by complain- 
ant. The agreement further provided that complainant was to 
make a $250 per car deposit, which deposit was to be returned 
at the time the potatoes were shipped if respondent sold the 
potatoes or the amount would be deducted from the draft if 
complainant sold the potatoes. 


4. Complainant issued and forwarded its check in the amount 
of $6,000 to respondent in accordance with the contract. Early 
in May 1952, the parties agreed that the 24 carloads of potatoes 
should be sold by respondent at the ceiling price of $3.61 per 
100-lb. bag. Respondent contracted to sell the 24 carloads of 
potatoes as agreed and on or about May 16, 1952, returned the 
$6,000 deposit to complainant. 


5. The 24 carloads of potatoes involved in the joint account 
transaction were part of 111 carloads of potatoes that respondent 
had contracted to purchase from * * *. Only 46 carloads of the 
111 were shipped by * * *. 


6. In July 1952, respondent advised complaint that the shipper 
had failed to deliver the majority of the cars which respondent 
had contracted to purchase. The parties agreed that respondent 
would send complainant a check for $1,000 immediately as its 
share of the profits from the joint account transaction. Respond- 
ent’s check in that amount was remitted to complainant on or 
about July 28, 1952. 


7. An informal complaint was filed on January 16, 1953, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


There is no dispute between the parties concerning the joint 
account agreement entered into on or about March 19, 1952, or 
the subsequent agreement entered into in the early part of May 
1952, whereby respondent was to se!] the 24 carloads of potatoes 
for $3.61 per 100-lb. sack, f.o.b. California shipping point. 
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The principal question in this proceeding relates to the further 
agreement entered into by the parties over the telephone in July 
1952. Complainant alleges that it entered into a compromise 
agreement with respondent whereby respondent would settle 
complainant’s share of the joint account profits on the 24 carloads 
of potatoes for $2,000, with $1,000 to be paid immediately by 
check and the other $1,000 to be paid in the fall of 1952. It is 
respondent’s contention that the payment of an additional $1,000 
was contingent upon respondent’s being able to obtain more cars 
of potatoes from the shipper, or a monetary settlement for the 
shipper’s failure to ship all of the potatoes called for by the 
contract; that respondent was never able to get a settlement from 
the shipper but was compelled to institute a civil suit against 
him, which is still pending; and that nothing additional, there- 
fore, is due from respondent to complainant at this time. 


The burden of proof, of course, is upon complainant to estab- 
lish by a preponderance of the evidence the allegations of its 
complaint. * * *, complainant’s office manager, testified for com- 
plainant at the hearing that all of the matters concerning the 
joint account were handled over the telephone by * * *, but that 
he listened on an extension line to these conversations and fre- 


quently joined in. He testified further that in the telephone con- 
versation in July 1952, respondent advised that he did not get the 
majority of the carloads ordered and, therefore, he did not feel 
complainant was entitled to its entire share of the profits of ap- 
proximately $2,800. According to * * *, it was agreed that the 
matter would be compromised at $2,000, respondent to pay $1,000 
at once and $1,000 in the fall of 1952. 


Respondent testified at the hearing that he had a contract with 
one * * *, for the shipment of 111 carloads of potatoes, includ- 
ing the 24 carloads to be shipped under the joint account; that 
only 46 carloads were shipped by * * *, two-thirds of which 
contained 300 sacks instead of 360 sacks; and that he sustained 
losses in settling with the purchasers for the potatoes not deliv- 
ered. Respondent testified further that he explained the situation 
to * * * and suggested that 12 carloads be allotted to the joint 
account; and that the parties agreed that complainant’s fair share 
of the profits on these 12 carloads would be $1,000, to be paid 
immediately, and, if respondent was able to obtain further ship- 
ments of potatoes from * * * or a satisfactory settlement from 
him for the failure to ship potatoes in accordance with the con- 
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tract, respondent would pay complainant an additional $1,000 in 
the fall of 1952. 

Admittedly, the agreement entered into by the parties in July 
1952 called for the immediate payment of $1,000 by respondent 
to complainant and, admittedly, this sum was paid. The testimony 
of the witnesses is in conflict with respect to whether a further 
payment of $1,000 was to be paid unconditionally in the fall of 
1952. It is concluded, therefore, that complainant has failed to 
sustain the burden of proving by a preponderance of the evidence 
that the agreement called for the additional and unconditional 
payment of $1,000 in the fall of 1952. Accordingly, the complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4543) 


BALDWIN, GRUBB AND FAHY v. W. O. BARNITZ & SON. PACA 
Docket No. 6646. Decided February 8, 1956. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 15 A.D. 123, applicable here. 


Sullivan & Sullivan, of Wayland, New York, for complainant. Mr. A. D. 
WeCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 25, 1955. The formal 
complaint was filed on October 25, 1955. Complainant seeks an 
award of reparation in the amount of $1,318.75, which is alleged 
to be the total purchase price of two truckloads of potatoes sold 
and delivered to respondent in February 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on October 31, 1955. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on November 1, 1955. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Baldwin, Grubb and Fahy, is a partnership 
composed of Roy E. Baldwin, George T. Grubb, and James T. 
Fahy whose address is Wayland, New York. 


2. Respondent, W. O. Barnitz & Son, is a partnership com- 
posed of William O. Barnitz and Hayman A. Barnitz whose 
address is Pomeroy, Ohio. At the time of the transactions involved 
herein respondent was not licensed under the act but was subject 
to license. 


3. During February 1955, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of potatoes. 


The dates of the respective sales, the quantities involved and the 
applicable prices are as follows: 


Unit 
Date Quantity Price Total 
Feb. 7 50-lb. bags US No. 1 Size A $1.15 460.00 
5 100-lb. bags culls 65 29.25 
100-lb. bags unclassified .70 143.50 
50-lb. bags US No. 1 Size A 1.15 414.00 
10-lb. bags US No. 1 Size A .29 232.00 
15-lb. bags US No. 1 Size A 40 40.00 


$1,318.75 


4. Potatoes meeting the specifications of the foregoing con- 
tracts were loaded on respondent’s trucks at Wayland, New York. 
Respondent transported the potatoes to\Pomeroy, Ohio. 


5. The total purchase price of the two truckloads of potatoes 
is $1,318.75, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on October 25, 1955, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the two truckloads of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,318.75, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,318,75, with interest thereon 
at the rate of 5 percent per annum from March 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4544) 


NORTHWESTERN FRUIT COMPANY v. COOPERATIVE PRODUCERS, 
INC., WILLIAM R. HEDBERG, INC., AND AMERICAN FRUIT & PRO- 
DUCE COMPANY, INC. PACA Docket No. 6462. Decided February 
8, 1956. 


Failure to Fulfill Contract—Principal’s Responsibility for 
Errors 


Where respondent sent two telegrams on two different days advising its 
agent of the shipments of carloads of peaches including in both tele- 
grams the same car number and respondent’s agent made two sales for 
the same carload of peaches, one to the complainant and one to a 
corporation and the car was shipped to the latter, held, respondent was 
in error in sending two telegrams, listing the same car in both, and 
failing to indicate that it was repeating a car number previously given, 
and respondent’s failure to ship a carload of peaches to complainant is 
a violation of the act and reparation should be awarded complainant. 


Assignment—Proper Party Complainant 


Where several buyers as a pool purchased the carload of peaches in question 
and assigned their rights in said peaches to complainant for the purpose 
of prosecuting this action before the Secretary, held, the complainant is 
the proper party to maintain this action. 
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Agency—Liability of Agency to Third Persons—Liability 
of Agent to Principal 


Where a contract is made by an authorized agent in the name and on the 
account of a competent principal, the agent generally incurs no liability 
to third persons upon or with reference to the contract, and where the 
principal’s conduct was a cause of the resultant damage it may be 
sufficient to constitute contributory negligence which would relieve the 
agent from liability to the principal. 


Proper Party Respondent—Dismissal 


Where the agent failed to note an error of principal, the responsibility is 
still that of the principal and action against the agent is dismissed. 


Where respondent purchaser ordered a carload of peaches; received a 
broker’s standard confirmation of sale; received the shipment; made 
proper payment; and the record reveals no wrong doing on its part, 
held, complaint alleging respondent should have released the car is 
dismissed. 

Meier, Kennedy & Quinn, of St. Paul, Minnesota, for complainant. Mr. J. P. 
Helman of Helman, Younger & Hockensmith, of Grand Junction, Colo- 
rado, for respondent Cooperative Producers, Inc. Golbus & Golbus, of 
Chicago, Illinois, for respondent William R. Hedberg, Inc., and Mr. A. 
Ray Segal, of Minneapolis, Minnesota, for respondent American Fruit & 
Produce Company. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 24, 1954, and the 
formal complaint was filed on January 28, 1955. It is alleged that 
on or about August 19, 1954, respondent Cooperative Producers, 
Inc., contemplating the shipment of the commodity in interstate 
commerce, sold to a pool composed of complainant and four other 
dealers, one carload of 1400 boxes U. S. No. 1, Mountain Lion 
brand, Elberta peaches, contained in car ART 28848, at the 
agreed price of $1.25 per box, or a total of $1,750.00; that said 
contract was negotiated by respondent William R. Hedberg, Inc., 
who acted as broker or agent for said Cooperative Producers, 
Inc.; and that said respondents William R. Hedberg, Inc. and 
Cooperative Producers, Inc. failed to deliver said car ART 28848 
to complainant but instead shipped said car to respondent Ameri- 
can Fruit & Produce Company, Inc. It is further alleged that 
complainant notified respondent American Fruit & Produce Com- 
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pany, Inc. that said car ART 28848 belonged to complainant and 
others and made demand for same but that said American Fruit 
& Produce Company, Inc. retained possession and converted it to 
its own use. Complainant alleges that by the action of the respond- 
ents, it was damaged to the extent of $453.20 and seeks a repara- 
tion award in that amount. The members of the pool are alleged 
to have assigned their rights to car ART 28848 to complainant 
for the purpose of maintaining this action before the Secretary. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondents American 
Fruit & Produce Company, Inc. and William R. Hedberg, Inc. on 
February 9, 1955 and upon respondent Cooperative Producers, 
Inc. on February 10, 1955. A copy of the report of investigation 
was served upon complainant on February 9, 1955. 


Respondent William R. Hedberg, Inc. filed an answer on March 
18, 1955, in which it admits acting as broker or agent for respond- 
ent Cooperative Producers, Inc. in the transaction. This respond- 
ent further alleges that on August 19, 1954, it received from 
Cooperative Producers, Inc. a telegraphic notice of the shipment 
of a carload of peaches contained in car ART 28848, and upon 
receipt thereof confirmed its sale to complainant of said car; 
that by telephone on August 20, 1954, it requested respondent 
Cooperative Producers, Inc. to divert said car to William R. Hed- 
berg, Inc. for distribution to complainant and the other poo] mem- 
bers; that later on August 20, 1954, respondent William R. Hed- 
berg, Inc. received from respondent Cooperative Producers, Inc. 
a telegraphic notice of other carloads of peaches among which 
was the car number ART 28848; that respondent William R. 
Hedberg, Inc. was unaware of the fact that said car ART 28848 
had been quoted in both telegrams and pursuant to the second 
telegraphic notice, requested respondent Cooperative Producers, 
Ine. to divert car ART 28848 to respondent American Fruit & 
Produce Company, Inc. Finally, respondent William R. Hedberg, 
Inc. alleges that it used reasonable diligence and acted in good 
faith in its capacity as broker-agent. 


Respondent Cooperative Producers, Inc. filed its answer on 
February 28, 1955, and alleges that it sent respondent William R. 
Hedberg, Inc. a telegram on August 19, 1954, giving notice of the 
shipment of car ART 28848; that it received no telephone or other 
communication from William R. Hedberg, Inc. regarding the dis- 
position of said car; that on August 20, 1954, it again telephoned 
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Hedberg the number of car ART 28848 and received from Hed- 
berg on August 21, 1954, directions to divert the car to respondent 
American Fruit & Produce Company, Inc. Respondent Coopera- 
tive Producers, Inc. further alleges that any damages sustained 
by complainant were occasioned by the negligence of respondent 
William R. Hedberg, Inc. in failing to give Cooperative Producers, 
Inc. proper diversion instructions. 

Respondent American Fruit & Produce Company, Ince. filed its 
answer on February 28, 1955, and alleges that respondent Coop- 
erative Producers, Inc., through its broker-agent, respondent Wil- 
liam R. Hedberg, Inc., sold to American Fruit & Produce Com- 
pany, Inc. a carload of peaches contained in car ART 28848; that 
said car was diverted to it by the broker Hedberg; and that upon 
arrival, the peaches were accepted and subsequently sold to its 
customers. It further alleges that if complainant sustained any 
damages as a result of any dealings concerning said carload of 
peaches, said damage was caused by respondents William R. Hed- 
berg, Inc. and Cooperative Producers, Inc. and through no fault 
of American Fruit & Produce Company, Inc. 


Since the amount in dispute is less than $500, the issues are 
determined under the shortened method of procedure provided in 
section 47.20 of the rules of practice. Pursuant thereto the com- 
plainant adopted its verified complaint and exhibits as its opening 
statement. Similarly, respondents Cooperative Producers, Inc. and 
American Fruit & Produce Company, Inc. adopted their verified 
answers and exhibits as their answering statements while re- 
spondent William R. Hedberg, Inc. filed a formal answering state- 
ment of facts and a brief in support thereof. Complainant declined 
to file a statement in reply but filed a brief in reply to the brief 
of respondent William R. Hedberg, Inc. This completed the sub- 
mission of evidence. 
































FINDINGS OF FACT 





1. Complainant is a partnership composed of Herman A. 
Meyers and Harry A. J. Meyers doing business as Northwestern 
Fruit Company at 152 East 11th Street, St. Paul, Minnesota. 






2. The respondents, all being corporations, are Cooperative 
Producers, Inc. whose address is Palisade, Colorado, William R. 
Hedberg, Inc. whose address is 535 Jackson Street, St. Paul, Min- 
nesota, and American Fruit & Produce Company, Inc. whose 
address is 921 South 4th Street, Minneapolis, Minnesota. At the 
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time of the transaction involved herein, all respondent corpora- 
tions were licensed under the act. 


3. On or about August 19, 1954, respondent Cooperative Pro- 
ducers, Inc. employed respondent William R. Hedberg, Inc. to act 
as its broker or agent for the sale of peaches. Since the time of 
delivery was uncertain, Hedberg was to make all sales tentative 
and subject to its confirmation and was to confirm the sales only 
after receiving notice from Cooperative Producers, Inc. that a 
car had been shipped. Upon receipt of said notice, the broker Hed- 
berg would confirm the sale to one of the customers and then give 
Cooperative proper diversion instructions. 


4. On or about August 19, 1954, William R. Hedberg, Inc. sold 
to a pool consisting of complainant and four other purchasers a 
carload of Mountain Lion brand, U. S. No. 1 Elberta peaches at 
$1.25 per box, f.o.b. shipping point. Said sale was subject to con- 
firmation by Hedberg. 


5. On or about August 20, 1954, William R. Hedberg, Inc. re- 
ceived a telegram from respondent Cooperative Producers, Inc. 
advising of the shipment of car ART 28848 containing 1400 boxes 
of Mountain Lion brand, Elberta, U. S. No. 1 peaches, shipped 
from Palisade, Colorado, on August 19, 1954. Respondent Hedberg 
then telephoned instructions to respondent Cooperative Producers, 
Inc. to divert said car to said Hedberg at St. Paul, Minnesota, for 
distribution of the peaches to complainant and the other members 
of the pool. 


6. Upon receipt of the notice that car ART 28848 had been 
shipped, respondent Hedberg confirmed the sale of peaches to 
complainant and the other members of the pool by letter dated 
August 20, 1954, reading as follows: , 


“Confirming your order Co-Operative Producers, Inc., 
shipped ART 28848 from Palisade, Colorado August 19th, 
routed D&RGW-Rock Island to St. Paul. Car contains 1400 
boxes U. S. #1 MOUNTAIN LION brand Elberta Peaches 
at $1.25 f.0.b., sizes as follows: 

50 60 70 


197 835 228 140 
Your portion will be 280 boxes. 


“| 
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“Car split as follows: 


Northwestern Fruit Co. 280 boxes 
DeLisi Fruit Co. 280 boxes 
J. Bere Fruit Co. 280 boxes 
Fruit Distrs. Co. 280 boxes 
Flipp Bros. 280 boxes 
1400” 


7. On or about August 21, 1954, respondent Hedberg received 
from respondent Cooperative Producers, Inc. the following tele- 
graphic night letter dated August 20, 1954, giving notice of other 
shipments of peaches and also repeating the car number ART 
28848, which had been the subject of the prior telegram: 


“SHIPT YOU TONIGHT MILTON ELBERTAS 1.25 FOR 
DRGRI FROM GRAND JUNCTION 1400 BXS 50S 218-797- 
245-140 75S ART 20697 FROM PALISADE 1400 BXS 50S 
197-835-228-140 75S ART 28848 FROM CLIFTON 1029 
BOXES 50S 200 571-218-40 75S ART 19973 ADVISE DIS- 
POSITION MORNING.” 


8. On or about August 21, 1954, respondent Hedberg, by tele- 
gram, requested Cooperative Producers, Inc. to divert the cars to 
three purchasers, car ART 28848 to go to American Fruit & 
Produce Company, Inc., Minneapolis, Minnesota. Respondent Hed- 
berg then issued to American Fruit & Produce a standard con- 
firmation of sale dated August 21, 1954, confirming the sale to 
them of car ART 28848. 


9. Car ART 28848 was diverted to American Fruit & Produce 
Company, Inc. who accepted same upon arrival at destination and 
paid in full the purchase price and all charges thereon. 


10. Respondent Cooperative Producers, Inc. failed to ship 
peaches to complainant and the pool as per contract and confirma- 
tion in above Finding of Fact No. 6, thereby causing damage to 
complainant and the pool] in the amounts of $158.68, no part of 
which has been paid. 


11. By an assignment dated December 14, 1954, the DeLisi 
Fruit Co., J. Berc Fruit Co., Fruit Distributors Co., and Flipp 
Bros., the pool members who, with complainant, had purchased 
car ART 28848 from respondent, assigned to complainant all 
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their rights in the contract herein involved for the purpose of 
prosecuting this action before the Secretary. 


12. The formal complaint was filed on January 28, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


By an assignment dated December 14, 1954, the DeLisi Fruit 
Co., J. Bere Fruit Co., Fruit Distributors Co., and Flipp Bros. 
assigned their rights in the peaches herein involved to complain- 
ant for the purpose of prosecuting this action before the Secretary 
and we find, therefore, that complainant is the proper party to 
maintain this action. 

The complainant, together with the DeLisi Fruit Co., J. Berc 
Fruit Co., Fruit Distributors Co. and Flipp Bros., together as a 
pool, purchased from respondent, Cooperative Producers, Inc., 
a carload of peaches contained in car ART 28848. It is admitted 
by respondents that said sale was made and that there was a 
failure to deliver said peaches to complainant and the other 
dealers. 

It is clear then that there was a failure to deliver to complain- 
ant and the pool and it remains only to be determined which of 
the respondents was the responsible cause and is liable for the 
non-delivery. 

As we find them, the essential facts are these: 

On or about August 19, 1954, respondent Cooperative Pro- 
ducers, Inc. employed William R. Hedberg, Inc. to act as its 
broker or agent for the sale of peaches. Since the time of delivery 
was uncertain, Hedberg was instructed to make all sales tentative 
and subject to confirmation and would only confirm the sales upon 
receiving notice from Cooperative Producers, Inc. that a car had 
been shipped. Upon receipt of said notice, Hedberg would confirm 
the sale to its customer and give proper diversion instructions to 
Cooperative. 

On or about August 20, 1954, the broker, Hedberg, received a 
telegram from Cooperative advising of the shipment of car ART 
28848 containing 1400 boxes of Elberta peaches. Hedberg alleges 
that it telephoned Cooperative on the same day and instructed 
them to divert the car to itself, Hedberg, so that it might be 
distributed to the pool of buyers composed of complainant and 
four other dealers. This is the only fact in this matter that is 
seriously disputed for Cooperative denies receiving such a tele- 
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phone call. However, Hedberg has submitted a statement from 
the telephone company indicating that on the date in question a 
call was made from Hedberg’s telephone number to L. D. 196 in 
Palisade, Colorado, where Cooperative is located. L. D. 196 is one 
of the telephone numbers of Cooperative Producers, Inc. listed in 
the Fruit & Produce Credit Book, Fall 1955, published by the 
Produce Reporter Company. We conclude that such a telephone 
call was made. 


No action was taken by Cooperative on this instruction to 
divert the car and on August 21, 1954, Hedberg received from 
Cooperative another telegram, as set out in Finding of Fact No. 7, 
giving notice of the shipment of other cars of peaches and includ- 
ing therein the car number ART 28848 which had been previously 
given Hedberg. We note that this telegram contains no indication 
that it was repeating a car number previously given. On August 
21, 1954, Hedberg, having failed to notice the duplication of cars, 
instructed Cooperative to divert the cars to various purchasers, 
car ART 28848 to go to American Fruit & Produce Company, Inc. 
Hedberg then issued to American a broker’s standard confirma- 
tion of sale dated August 21, 1954, confirming to them the sale 
of car ART 28848. Cooperative acted on these last instructions 
and diverted the car to American. With the exception of the tele- 
phone conversation between Hedberg and Cooperative, the above 
facts are admitted by the parties. 


From a review of the record, it is apparent that Cooperative 
Producers, Inc. was in error in sending two telegrams on two 
different days advising Hedberg of the shipment of what ap- 
peared to be two carloads of peaches when in fact only one had 
been shipped. It is also apparent that the mistake in listing the 
same car number in both telegrams originated with Cooperative. 
Even assuming that Hedberg did not issue the diversion instruc- 
tions by phone upon receipt of the first telegram, it seems that 
Cooperative was still negligent in failing to indicate in the second 
telegram that it was repeating a car number previously given. 


It has been established that Hedberg was acting as broker or 
agent for Cooperative, a disclosed principal. That is, complainant 
was informed and knew that it was actually buying the peaches 
from Cooperative and not from Hedberg. It is fundamental in the 
law of Agency that where a contract is made by an authorized 
agent in the name and on the account of a competent principal, 
the agent incurs no liability to third persons upon or with refer- 
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ence to the contract. Mechem on Agency, Vol 1 (2d ed.), Sec. 1357; 
Cleveland Vegetable Market Co. v. Simon Siegel Co., 9 A.D. 718. 
If the agent is liable, it must be because of the abnormality of 
the situation, or of some personal undertaking which the agent 
assumes. Mechem on Agency, supra. 


We are not of the opinion that Hedberg’s failure to note the 
duplication of cars in Cooperative’s telegrams was such an act 
that would make it liable on the contract to complainant. Ac- 
cordingly, we conclude that Cooperative Producers, Inc. is the 
party to be held liable to complainant for failure to deliver the 
peaches as per contract, and that the complaint against William 
R. Hedberg, Inc. should be dismissed. 


The question of whether or not Hedberg, as agent, is liable to 
Cooperative, its principal, is not before us for determination. 
However, it would appear that Hedberg would not be liable. It 
is generally accepted that an agent must exercise ordinary and 
reasonable skill and diligence in the performance of his duties 
and if he negligently fails to do so, he is liable to his principal 
for the resultant damages. He does not, however, insure the 
success of the undertaking or guarantee against mistakes or 
errors of judgment. Samuel George v. Showker Brothers, 8 A.D. 
702, and cases cited therein. It does not appear that Hedberg’s 
conduct was such as to give rise to this liability to Cooperative. 
This is especially true since Cooperative participated in the 
cause of the resultant damage by sending two telegrams with 
the same car number, and failing to indicate that one of the four 
cars listed in the second telegram had been previously listed in 
the first. This conduct on the part of the principal, Cooperative, 
could be sufficient to constitute contributory negligence which 
would relieve the agent from liability to the principal which 
might otherwise be incurred. Mechem on Agency, Vol 1 (2d ed.), 
sec. 1287. 


As to the respondent American Fruit & Produce Co., the 
record reveals no wrongdoing on its part. It received a broker’s 
standard confirmation of sale from Hedberg on the car in ques- 
tion and upon receipt paid for the car. Complainant alleges he 
informed American that a mistake had been made in regard to 
this car and that the car in fact belonged to complainant, but 
under the circumstances, we can find no breach of duty by 
American in failing to divert or release the car to complainant. 
Accordingly, the complaint as to American Fruit & Produce 
Company should be dismissed. 
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In view of the above, we find that the failure of respondent 
Cooperative Producers, Inc., to ship a carload of peaches to com- 
plainant and the pool constitutes a violation of section 2 of the 
act and reparation should be awarded complainant from Co- 
operative in the amount of the damages arising therefrom. 


The measure of damages in this case is the difference between 
the contract price plus freight and the market value of com- 
parable peaches at the time and place they should have been 
delivered. Under the contract, complainant’s pool was to receive 
1400 boxes of U. S. No. 1 Elberta peaches, 50—75’s, at $1.25, 
f.o.b. shipping point, or at a total of $1,750.00. The freight 
charges and the time of delivery from Palisade, Colorado, to 
Minneapolis and to St. Paul, Minnesota, are the same so that 
car ART 28848 would have been delivered to complainant in 
St. Paul at the same time and with the same cost as was actually 
incurred by the delivery of car ART 28848 to American Fruit & 
Produce Company in Minneapolis. The freight charges paid by 
American on car ART 28848 amounted to $541.32. This cost 
added to the contract price of $1,750.00 makes a delivered price 
of $2,291.32. 


We take official notice of the Federal-State Market Service 
Report for Minneapolis, Minnesota, which includes the St. Paul 
market. This report states that on August 23, 1954, the date of 
delivery, peaches of the type involved here were sold in less than 
carload lots for “mostly $1.90-$2.00, few as low as $1.75-$1.85.” 
Taking the lowest quotation as being representative of the carlot 
price would make $1.75 per box the market value of the peaches 
at the time and place they should have been delivered. However, 
complainant has submitted invoices showing that it and members 
of the pool purchased in Minneapolis in less than carlots, a total 
of 184 boxes of comparable peaches at $1.80 per box. Complain- 
ant further contends that peaches were in short supply and that 
the 184 boxes were all that they were able to purchase. Neverthe- 
less, the Federal-State Market Service Report indicates that the 
market on August 23, 1954, was “Barely Steady-Slightly Weaker” 
and that 51 cars of Colorado peaches arrived or were held on 
track on that date. From this report it appears probable that 
comparable peaches were available to complainant. Accordingly, 
we conclude that the lowest quotation of $1.75 in the market report 
is the representative market value of the peaches at the time and 
place they should have been delivered to complainant and its 
pool. This would make the market value of 1400 boxes $2,450.00. 
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The cost of the peaches under the contract amounted to 
$2,291.32. Deducting this amount from $2,450.00 leaves a differ- 
ence of $158.68. Accordingly, reparation in the amount of $158.68, 
with interest, should be awarded complainant from respondent 
Cooperative Producers, Inc., and the facts and circumstances 
herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent Co- 
operative Producers, Inc. shall pay to complainant, as reparation, 
$158.68, with interest thereon at the rate of 5 percent per annum 
from September 1, 1954, until paid. 

The complaint as to respondents William R. Hedberg, Inc., and 
American Fruit & Produce Company, Inc. is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4545) 


KENNETH E. PARIS v. WALTER L. Hicks. PACA Docket No. 6680. 
Decided February 8, 1956. 


Failure to Pay Net Proceeds on Sale of Onions—Default 


Where it is alleged that complainant shipped onions to respondent to be sold 
by respondent for complainant’s account and respondent failed to pay 
complainant the net proceeds realized from the sale, and respondent 
failed to file an answer to the complaint, held, respondent’s failure to 
reply constitutes an admission of the allegations as well as a waiver 
of oral hearing and such failure to pay, thus admitted, is a violation of 
the act and reparation is awarded complainant in the amount due. 


Mr. Kenneth E. Paris, of Coolidge, Texas, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 23, 1955. The formal 
complaint was filed on October 24, 1955. Complainant seeks an 
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award of reparation in the amount of the net proceeds derived 
from two lots of onions shipped in April 1955 to be sold by 
respondent for complainant’s account. 


A copy of the report of investigation made by the Department 
was served upon complainant on October 31, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 6, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Kenneth E. Paris, whose 
address is P. O. Box 1031, Coolidge, Texas. 


2. Respondent is an individual, Walter L. Hicks, whose ad- 


dress is Produce Market Terminal, Jacksonville, Florida. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about April 5, 1955, in the course of interstate com- 
merce, complainant shipped from Coolidge, Texas, to respondent 
at Jacksonville, Florida, two truckloads of onions to be sold by 
respondent for complainant’s account. 


4. Respondent received the two truckloads of onions at Jack- 
sonville, Florida, and sold the onions for a total price of $1,422.40. 
The expenses were $729.65, consisting of $575.00 for freight, 
$97.00 for commission, and $57.65 for grading. Respondent sent 
complainant an accounting on each truckload in August 1955. 


5. The total net proceeds realized from the sale of the two 
truckloads of onions sold for complainant by respondent amounted 
to $692.75, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on October 24, 1955 which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the net 
proceeds derived from the sale of the two truckloads of onions 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $692.75, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $692.75, with 
interest thereon at the rate of 5 percent per annum from Septem- 
ber 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4546) 
PACA Docket No. 6243. Decided February 8, 1956. 


Commission Charge—Delay in Completing Sales—Evidence 
—Burden of Proof—Dismissal 


Where it is alleged that three carloads of cantaloupes were consigned to 
respondent and sold for complainant’s account, but respondent charged 
an excessive commission and failed to handle two of the shipments with 
reasonable promptness, which resulted in the sale thereof at a heavy 
loss, but complainant did not submit any evidence at the hearing, held, 
complainant has the burden of proving these allegations by a preponder- 
ance of evidence and complainant has failed to sustain this burden, and 
the unusually long period of time taken by respondent in disposing of 
the two shipments, standing alone, is insufficient to establish negligence 
or wilful mishandling on the part of respondent. 


Mr. Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 27, 1953, and the 
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formal complaint was filed on April 1, 1954, * * *, now de- 
ceased. It is alleged that on or about July 3, 1952, * * * con- 
signed three carloads of * * * cantaloupes to respondent to be 










; sold for his account and that respondent accepted and sold the 
shipments. * * * alleged that respondent failed to truly and 
correctly account for the net proceeds derived from the sale of 

i one of the carloads in that a 10 percent commission was charged 

. which amounted to $147.81 on the carload, whereas the usual 

: and customary charge for such service should not exceed $50. It 






is further alleged that respondent failed to handle the sale of the 
other two carloads with reasonable promptness and that the un- 
reasonable delay in completing the sales caused the cantaloupes 
to deteriorate, resulting in the sale thereof at a heavy loss. An 
award of reparation is requested in the amount of $1,152.88 for 
the alleged overcharge of commission and the loss claimed as the 
result of respondent’s alleged negligence in the handling of the 
cantaloupes. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on April 30, 
1954. A copy of the report of investigation was served on * * * 
on May 8, 1954. In respondent’s answer filed on May 20, 1954, the 
receipt of the cantaloupes for sale on consignment is admitted, 
but all other allegations are denied. 


* * * died on May 28, 1954. On August 11, 1954, upon motion 
duly filed, * * *, the Administrator of the Estate of * * *, was 
substituted as complainant in the proceedings. 


Oral hearing was held at * * * on November 4, 1954. Com- 
plainant was not represented at the hearing. He had advised the 
presiding officer by letter that he would rest his case on the basis 
of the evidence contained in the report of investigation. Respond- 
ent was represented by counsel at the hearing and introduced the 
testimony of * * * together with the deposition of * * *. Re- 
spondent also filed a brief. 



























FINDINGS OF FACT 





1. Complainant, * * *, is Administrator of the Estate of 
* * * who is now deceased. 







2. Respondent, * * *, is a partnership composed of * * *, 
Trustee for * * *, whose address is * * *. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 
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3. Between June 28 and July 2, 1952, in the course of inter- 
state commerce, * * * shipped to respondent, to be sold for his 
account, three carloads of * * * cantaloupes, identified as cars 
PFE 60964, PFE 66224 and PFE 66426, each containing 288 
jumbo crates. * * * shipped the three carloads of cantaloupes 
to respondent pursuant to the solicitation of * * *, who acted 
for respondent. 


4. Car PFE 60964 was shipped from * * * on July 2, 1952, 
and arrived at * * * on July 6, 1952. Respondent sold the entire 
carload to * * * on July 9, 1952, for a gross price of $1,478.05. 
Respondent charged * * * a commission of 10 percent, or 
$147.81. The correct net proceeds on this shipment amounted to 
$710.14, which amount respondent paid to * * *. 


5. Car PFE 66224 was shipped from * * * on June 28, 1952, 
and arrived at * * * on July 3, 1952. Respondent commenced 
unloading the shipment on July 7 and completed the unloading 
on July 16, 1952. Respondent sold the cantaloupes during the 
period July 7, through July 19, 1952. The slow movement of the 
cantaloupes was due to the ordinary quality of the melons and 
an cversupply of cantaloupes on the * * * Market at the time. 


The correct net proceeds on this shipment amounted to $228.46, 
which amount respondent paid to * * *. 


6. Car PFE 66426 was shipped from * * * on June 30, 1952, 
and arrived at * * * on or about July 5, 1952. Respondent com- 
menced unloading the shipment on July 12 and completed the 
unloading on July 19, 1952. During that period, respondent sold 
the melons. The slow movement of the cantaloupes was due to the 
ordinary quality of the melons and an oversupply of cantaloupes 
on the * * * Market at the time. The correct net proceeds on 
this shipment amounted to $226.20, which amount respondent 
oud to *°* ©, 


7. The three carloads of cantaloupes arrived at * * * during 
a period in July 1952, in which an unusually large number of 
carloads of cantaloupes were received on the * * * Market. Due 
to this oversupply of cantaloupes at * * * respondent’s * * * 
contacted the broker, * * *, on or about July 3, 1952, and re- 
quested that the shipments be diverted elsewhere. * * * was 
unable to contact * * * to obtain authorization to divert the 
shipments to another market. 
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8. The informal complaint was filed on February 27, 1953, 
which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


It is alleged in the formal complaint that respondent sold the 
melons in car PFE 60964 to one buyer and charged a 10 percent 
commission or $147.81, whereas the usual and customary charge 
for such service should not exceed $50.00. Complainant has the 
burden of proving this allegation by a preponderance of the evi- 
dence. No evidence was submitted by complainant to support this 
allegation and he relies entirely on a statement in the report of 
investigation that it is not customary to charge a jobbing com- 
mission on carlot sales. 

* * * testified that his understanding with * * *, through 
whom respondent obtained the consignments from * * *, was 
that respondent was to charge 10 percent commission on all car- 
loads of cantaloupes sold for * * *. He further testified that 
respondent charged 10 percent on all carloads of cantaloupes sold 
for the account of * * * and other shippers whether they were 
sold to one buyer or more. * * * further testified that respond- 
ent had to take several customers down to look at the melons in 
car PFE 60964, and for this reason he considered a 10 percent 
commission to be the usual and fair charge. 


On the basis of the record before us, it is concluded that com- 
plainant has failed to sustain the burden of proving that the 
commission of 10 percent charged by respondent for selling the 
melons in car PFE 60964 was not a reasonable charge or that 
the customary charge for such service was $50 per car. 


Complainant’s objections to the handling of the cantaloupes in 
cars PFE 66224 and PFE 66426 are similar in all respects and 
may be considered together. Complainant contends that respond- 
ent held these shipments on track for an unreasonably long 
period of time before opening them for sale and that respondent 
took an unreasonably long time in disposing of the cantaloupes 
after the cars were opened. The record shows that car PFE 66224 
arrived in * * * on July 3, just before the Fourth of July week- 
end. The car was not opened for sale until the following Monday, 
July 7, 1952. The cantaloupes from the car were sold during the 
period of July 7 through July 18. Car PFE 66426 arrived at 
* * * on July 5, 1952, but was not opened for sale until July 12. 
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The unloading and sale of the cantaloupes in this shipment were 
not completed until July 19. 


According to evidence introduced by respondent, there were 
unusually heavy receipts of cantaloupes at * * * between July 
1 and July 8, 1952. On July 7, alone, 43 carloads of cantaloupes 
arrived at * * *. In consequence, there was an oversupply on 
that market. Respondent’s witnesses further testified that the 
cantaloupes received from * * * were of very ordinary quality 
and bruised due to heavy pack, causing difficulty in disposing of 
them. 


Respondent was aware very early in July that the * * * was 
becoming oversupplied with cantaloupes. On or about July 3, 
1952, respondent’s * * * called * * *, the broker, at * * *, 
who solicited the consignment of the shipments for respondent, 
requesting that * * * divert these carloads elsewhere due to the 
oversupply at * * *. However, * * * was out of townand * * * 
was unable to reach him to obtain authorization to divert the 
shipments to another market or markets. 


Respondent opened car PFE 66224 on July 7, 1952, which was 
immediately after the long Fourth of July week-end. Car PFE 
66426 was not opened until July 12 since respondent already had 
PFE 66224 open and there would be no purpose in opening an 
additional carload of fruit of the same kind for which there was 
little or no demand. Prudence counseled the holding of the latter 
car under refrigeration until the previously opened carload had 
been largely disposed of. Respondent’s witnesses testified that 
they exercised all possible diligence in selling the cantaloupes in 
these two carloads. 


Complainant has adduced no evidence of actual neglect on re- 
spondent’s part in the handling of these two carloads. Complain- 
ant’s entire claim is based upon the unusually long period of 
time taken by respondent in disposing of the two shipments. 
This, standing alone, is insufficient to establish negligence or 
wilful mishandling on the part of respondent. 


In view of the foregoing, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 4547) 


GERRICK & DECK BANANA COMPANY v. BLACHMAN WHOLESALE 
Fruits, Inc. PACA Docket No. 6666. Decided February 9, 1956. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 15 A.D. 123, applicable here. 


Gerrick & Deck Banana Company, of Brownsville, Texas, complainant, pro 
se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 3, 1955. The formal 
complaint was filed on November 7, 1955. Complainant seeks an 
award of reparation in the amount of $2,247.22, which is alleged 
to be the total purchase price of three truckloads of bananas 
sold and delivered to respondent in April and May 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on December 2, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 1, 1955. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Gerrick & Deck Banana Company, is a part- 
nership composed of Max Gerrick and Bernie Austin Deck whose 
address is P. O. Box 1062, Brownsville, Texas. 


2. Respondent, Blachman Wholesale Fruits, Inc. is a corpora- 
tion whose address is 1529 Gilson Street, Madison, Wisconsin. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 
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3. During April and May 1955, in the course of interstate 
commerce, complainant sold to respondent three truckloads of 
bananas f.o.b. Tampa, Florida, and New Orleans, Louisiana. The 
dates of the respective sales, the quantities involved and the 
applicable prices are as follows: 


Date Quantity Unit Price Total 
April 20 22,000 Ibs. $7.25 per cwt. $1,595.00 
Wharfage 22.00 
Freight advance 20.00 
April 26 22,200 lbs. ’ $1,720.50 
Wharfage 22.20 
Stem twine 6.46 
Bags 44.40 
Freight advance 20.00 
22,700 Ibs. $7.50 per ewt. $1,702.50 
Wharfage 22.70 
Stem twine 6.06 
Bags 45.40 
Freight advance 20.00 


Total $5,247.22 


4. Complainant shipped by truck to respondent at Madison, 
Wisconsin, three loads of bananas meeting the specifications of 
the foregoing contracts. The first load was shipped on April 20, 
1955, from Tampa, Florida, and the other two loads were shipped 
on April 26, and May 1, 1955, respectively, from New Orleans, 
Louisiana. Complainant accepted the bananas at Madison, Wis- 
consin, and made no complaint with respect thereto. 


5. The total purchase price of the three truckloads of bananas, 
including the charges for wharfage, stem twine, and bags, and the 
money advanced by complainant to the truck drivers, is $5,247.22. 
No part of this amount has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on November 7, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the total 
purchase price of the three truckloads of bananas is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $5,247.22, with interest, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,247.22, with interest thereon 
at the rate of 5 percent per annum from June 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4548) 


Z. R. HALLocK Co. v. S. S. SAWYER. PACA Docket No. 6234. 
Decided February 13, 1956. 


Dismissal of Petition for Reconsideration 
Where the previous order is supported by the evidence of record and by the 
law applicable thereto, respondent’s petition for reconsideration is 
dismissed, 


Second Petition for Reconsideration—Dismissal 
Although the rules of practice do not specifically prohibit the filing of a 
second petition for reconsideration, the Department is not inclined to 
accept them. 


Delivered Sales—Good Delivery—Inspection Certificates 
—Accepted Trading Rule of Produce Industry 


Where petitioner alleged that shippers are required to provide good delivery 
by furnishing destination inspections on delivered sales, held, there is 
no such requirement, Although official inspection certificates are accepted 
as prima facie evidence, they are not the exclusive method of proving 


condition, 


S. S. Sawyer, of Jacksonville, Florida, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Dismissing Second Petition for Reconsideration 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 2, 1956, dismissing respondent’s 
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petition for reconsideration of the order of November 18, 1955, 
in this proceeding. By telegram dated February 6, 1956, respond- 
ent has again requested reconsideration of the order of November 
18, 1955. 


The rules of practice do not specifically prohibit the filing of 
a second petition for reconsideration. However, as stated by 
Story, Circuit Justice, in Jenkins v. Eldredge et al., 13 Fed. Cas. 
504, No. 7267 (C.C.D. Mass 1845), “If rehearings are to be had, 
until the counsel on both sides are entirely satisfied, I fear, that 
suits would become immortal, and the decision postponed indefi- 
nitely.”” We have heretofore held that a reasonable interpretation 
of the rules of practice under the act would not sanction a multi- 
plicity of petitions for rehearing, reargument, or reconsideration, 
and that the Department would not be inclined to accept them. 
Ernest E. Fadler Co. v. Apache Distributors, 9 A.D. 1266. Re- 
spondent’s second petition for reconsideration might properly be 
refused on this ground, as well as for the additional reason that 
the allegations of error contained therein are substantially the 
same as those contained in its first petition. 


A comment as to the order herein might serve, however, to 
clarify what appears to be respondent’s misconception as to our 
decision. It is alleged that our order of November 18, 1955, 
ignores prior Department decisions, and was made without due 
regard to accepted trading rules and practices followed by the 
produce industry. Respondent contends that the “Regulatory 
Branch has always required shippers to prove good delivery by 
furnishing destination inspections on delivered sales”. Such is 
not the requirement. Obviously a rule of evidence of this kind 
would be impossible of application in those controversies involv- 
ing delivered sales where inspection service is not available at 
the specified delivery point. Although official inspection certifi- 
cates are accepted as prima facie evidence of the facts certified 
to therein, their use certainly is not the exclusive method of 
proving the condition of a perishable agricultural commodity. 
Good delivery under a delivered sale contract may be established 
by testimony of sufficient probative value, perhaps by other evi- 
dence or, as in this case, by inspection certificates issued at ship- 
ping point. 


The matters concerning which respondent again alleges error 
in our previous order were thoroughly analyzed and considered 
prior to the issuance of that order. In our view the order of 
November 18, 1955, is supported by the evidence of record and 
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by the law applicable thereto. Accordingly, respondent’s petition 
of February 6, 1956, is hereby dismissed without prior service 
upon complainant. 

The reparation awarded in our order of November 18, 1955, 
shall be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4549) 


DESCHUTES VALLEY PoTATO COMPANY, INC. v. SANTA BARBARA 
FROZEN Foops. PACA Docket No. 6257. Decided February 14, 
1956. 


Failure to Pay Full Purchase Price of Potatoes—F.o.b. 
Sale—Suitable Shipping Condition—Rejection Without 
Reasonable Cause 


Where complainant sold and delivered to respondent six carloads of U. S. 
No. 2, Size A, potatoes, f.o.b., and respondent accepted four and rejected 
two, alleging abnormal deterioration, but federal inspection certified that 
all the potatoes met contract requirements at the shipping point and the 
two rejected carloads of potatoes still met contract requirements accord- 
ing to federal inspection when they were resold fifteen days later, held, 
since the contract was on an f.o.b. basis, the potatoes were to be of the 
required grade at the time of shipment and in suitable shipping condition 
and since the evidence indicates that the two rejected carloads of pota- 
toes when resold still conformed to the contract specifications it would 
appear that the potatoes were not abnormally deteriorated; that the 
rejection was without reasonable cause; and that respondent’s refusal 
to accept or completely pay for the potatoes was in violation of the act 
for which reparation should be awarded to complainant. 


Statute of Limitations—Time for Filing Complaint Under 
Act 


The filing of an “informal” complaint, as distinguished from a “formal” 
complaint, within 9 months after the causes of action accrued, meets 
the requirements of section 6(a) of the act. 


Damages—Nonacceptance—Resale—Expenses 


In an action by the seller for nonacceptance of produce, the general measure 
of damages is the difference between the contract price and the market 
value at the time the produce ought to have been accepted. Where the 
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seller promptly and properly resells the produce, the resale price is 
considered to represent the market value. In such event, the seller is 
also entitled to recover proper expenses incurred in the resale. 


. Rupert E. Park, of Redmond, Oregon, for complainant. Mr. John K. 
Hass, of Santa Barbara, California, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on May 13, 1953, followed by a 
formal complaint which was filed on November 28, 1953. Com- 
plainant seeks an award of reparation for damages alleged to 
have resulted from failure of respondent to accept two carloads 
of potatoes and its failure to pay the full purchase prices of four 
carloads of potatoes which it did accept. 


A copy of the report of investigation made by the Department 
was served upon complainant on April 12, 1954. On April 10, 
1954, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 


Respondent filed an answer on June 4, 1954, stating that the 
complaint should be dismissed for lack of jurisdiction because it 
was not filed within 9 months after the causes of action accrued. 
Respondent denies that complainant shipped the kind, quality, 
grade and size of potatoes specified in the contract and alleges 
that the potatoes could not be processed for human consumption 
nor processed economically on a production line because of sort- 
ing and discarding. Respondent further alleges that it processed 
the four carloads of potatoes received at a loss and that it paid 
50 percent of the purchase price of such cars by agreement with 
complainant. Respondent states that it sustained damages of 
$500 and requests an award of reparation for such damages as 
the evidence may establish. 


An oral hearing was held at Santa Barbara, California, on 
January 13, 1955, at which respondent was represented by coun- 
sel. Complainant was represented by its president, C. A. Loop. 
Two witnesses testified for complainant and three for respondent. 
Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Deschutes Valley Potato Company, Inc., is a 
corporation whose address is P. O. Box 756, Redmond, Oregon. 
At the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent, Santa Barbara Frozen Foods, is a corporation 
whose address is 205 West Montecito Street, Santa Barbara, Cali- 
fornia. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


3. On or about November 6, 1952, complainant contracted to 
sell to respondent approximately 16,000 100-pound sacks of U. S. 
No. 2, Size A, potatoes for shipment in December 1952, at the 
f.o.b. market price at time of shipment, and an additional 60,000 
100-pound sacks of U. S. No. 2, Size A, potatoes for shipment in 
January through April 1953, at the f.o.b. market price at time 
of shipment. 


4. On or about January 3, 1953, complainant shipped to re- 
spondent at Santa Barbara, California, from Prineville, Oregon, 
car WRX 9236, containing 360 sacks of potatoes. A Federal in- 
spection was made of the potatoes contained in this car at Prine- 


ville, Oregon, on January 3, 1953, and they were certified to be 
U. S. No. 2, Size A, with less than one-half of one percent soft 
rot. Car WRX 9236 arrived at Santa Barbara, California, at 7:25 
p.m. January 9, 1953, and was released empty by respondent to 
the carrier at 5:00 p.m. January 14, 1953. Respondent advised 
complainant that the potatoes in this car contained excessive rot. 


5. On or about January 6, 1953, complainant shipped to re- 
spondent at Santa Barbara, California, from Culver, Oregon, car 
ART 26262, containing 360 sacks of potatoes. A Federal inspec- 
tion was made of the potatoes contained in this car at Redmond, 
Oregon, on January 6, 1953, and they were certified to be U. S. 
No. 2, Size A, with less than one-half of one percent soft rot. Car 
ART 26262 arrived at Santa Barbara, California, at 2:00 a.m. on 
January 11, 1953, and was released empty by respondent to the 
carrier at 5:00 p.m. January 15, 1953. Respondent advised com- 
plainant that the potatoes in this car contained excessive rot. 


6. On or about January 6, 1953, complainant shipped to the re- 
spondent at Santa Barbara, California, from Prineville, Oregon, 
car PFE 42999, containing 360 sacks of potatoes. A Federal 
inspection was made of the potatoes contained in this car at 
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Prineville, Oregon, on January 6, 1953, and they were certified to 
be U. S. No. 2, Size A, 2-inch minimum, with less than one-half 
of one percent soft rot. Car PFE 42999 arrived at Santa Barbara, 
California, at 7:15 p.m. on January 10, 1953, and was released 
empty by respondent to the carrier at 5:00 p.m. January 12, 
1953. Respondent advised complainant that the potatoes in this 
car contained excessive rot. 


7. On or about January 6, 1953, complainant shipped to re- 
spondent at Santa Barbara, California, from Culver, Oregon, car 
URXT 7332, containing 360 sacks of potatoes. A Federal inspec- 
tion was made of the potatoes contained in this car at Culver, 
Oregon, on January 3, 1953, and they were certified to be U. S. 
No. 2, Size A, 2-inch minimum, with less than one percent soft 
rot. Car URXT 7332 arrived at Santa Barbara, California, at 
4:30 a.m. on January 138, 1953, and was released empty by re- 
spondent to the carrier at 5:00 p.m. January 20, 1953. Respond- 
ent advised complainant that the potatoes in this car contained 
excessive rot. 


8. On or about January 7, 1953, complainant shipped to re- 
spondent at Santa Barbara, California, from Prineville, Oregon, 


car MDT 24041, containing 360 sacks of potatoes. A Federal 
inspection was made of the potatoes contained in this car at 
Prineville, Oregon, on January 7, 1953, and they were certified 
to be U. S. No. 2, Size A, with less than one-half of one percent 
soft rot. This car arrived at Santa Barbara, California, on 
January 15, 1953. 


9. On or about January 7, 1953, complainant shipped to re- 
spondent at Santa Barbara, California, from Culver, Oregon, car 
MDT 42522, containing 360 sacks of potatoes. A Federal inspec- 
tion was made of the potatoes contained in this car at Culver, 
Oregon, on January 7, 1958, and they were certified to be U.S. No. 
2, Size A, with less than one percent soft rot. This car arrived 
at Santa Barbara, California, on January 15, 1953. 


10. On January 21, 1953, at the request of respondent, I. B. 
Treloar, County Agricultural Inspector for the county of Santa 
Barbara, inspected the potatoes in cars MDT 24041 and MDT 
42522. He also inspected potatoes at respondent’s plant, which 
respondent’s secretary-treasurer stated were from cars URXT 
7332, WRX 9236 and PFE 42999. By letter dated January 22, 
1953, Treloar notified respondent that the potatoes in car MDT 
24041 contained 30 percent rot, those in car MDT 42522 contained 
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from 20 to 25 percent rot, and the other potatoes inspected con- 
tained 20 to 25 percent rot. 


11. On January 22, 1953, respondent notified complainant of 
the amounts of rot reported by the county inspector. He rejected 
cars MDT 24041 and MDT 42522 to complainant and requested 
allowances on the other four carloads of potatoes. Complainant 
did not agree to any allowance. 


12. On each of the six carloads of potatoes, complainant sent 
an invoice to respondent in the amount of $792, the prevailing 
market price at shipping point at the time of shipment. On each 
of the four carloads of potatoes unloaded, respondent paid com- 
plainant $396, or one-half of the invoice price. 


18. On January 23, 1953, complainant diverted cars MDT 
24041 and 42522 to John L. Chase & Sons, at Los Angeles, Cali- 
fornia, for resale. On January 26, 1953, both carloads were 
federally inspected at Los Angeles. The condition of the potatoes 
in car MDT 24041 was certified as: “Firm. Less than 1% Soft 
Rot.” The condition of the potatoes in car MDT 42522 was certi- 
fied as: “Firm. Less than 14 of 1% Soft Rot.” 


14. The potatoes in cars MDT 24041 and MDT 42522 were 
sold by John L. Chase & Sons at Los Angeles, California, for the 
account of complainant for $900 and $897.50, respectively. After 
deducting the freight from shipping point, commission, and other 
expenses, complainant realized net proceeds of $425.08 on car 
MDT 24041 and $461.15 on car MDT 42522. 


15. There is due and owing to complainant from respondent 
the sum of $2,281.77, being the loss of $697.77 on cars MDT 24041 
and MDT 42522, and $1,584.00, the balance of the purchase prices 
of cars WRX 9236, ART 26262, PFE 42999 and URXT 7332. 


16. The informal complaint was filed on May 13, 1953, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent stated in its answer that the complaint was not 
filed within 9 months after the causes of action accrued. Although 
the formal complaint, which respondent apparently has reference 
to, was not filed until November 23, 1953, the Department received 
a letter from complainant on May 13, 1953, which was sent and 
accepted as an informal complaint. The filing of an ‘informal” 
complaint, as distinguished from a “formal” complaint, within 9 
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months after the causes of action accrued meets the requirements 
of section 6(a) of the act. Garibaldi & Cuneo v. Ernest E. Fadler 
Co., 11 A.D. 805. 


It is undisputed that the contract between the parties was 
negotiated by Paul Trent, president of respondent, and C. A. 
Loop, president of complainant; that respondent purchased the 
potatoes from complainant for the purpose of processing them 
into frozen French fried potatoes; and that the contract between 
the parties specified U. S. No. 2, Size A, potatoes. Since the con- 
tract was on an f.o.b. basis, the potatoes were required to be of 
that grade at the time of shipment. There was no further require- 
ment that the potatoes be of that grade on arrival at destination. 
The principal issue, therefore, is whether the six carloads of 
potatoes shipped to respondent by complainant were U. S. No. 2, 
Size A, at the time of shipment. 


The six carloads of potatoes shipped by complainant were 
inspected by the United States Department of Agriculture in- 
spectors prior to the time that they left the State of Oregon and 
all of them were certified to grade U. S. No. 2, Size A, with less 
than one percent soft rot in two cars and less than one-half of 
one percent soft rot in four cars. Official inspection certificates 
issued by the Department are prima facie evidence of the truth 
of the statements contained therein (7 U.S.C. § 1622(h) ). Unless, 
therefore, respondent has successfully overcome this evidence, 
we must hold that the potatoes were U. S. No. 2, Size A, when 
shipped. 


Respondent called as a witness Mr. I. B. Treloar, an agricul- 
tural inspector for the county of Santa Barbara. Treloar testified 
that on or about January 21, 1953, he was asked by respondent 
to inspect two carloads of potatoes located at respondent’s plant 
and that, “upon making the inspection it was evident that they 
(the potatoes) were rotten .... You could smell the rot in the 
cars.” The witness testified that he also examined potatoes in 
respondent’s plant which he was told by Mr. Mosely, respondent’s 
secretary-treasurer, were from cars URTX 7332, WRX 9236 and 
PFE 42999. The inspector notified respondent by letter dated 
January 22, 1953, that the potatoes in car MDT 42522 had 20 to 
25 percent rot and those in MDT 24041 had 30 percent rot. With 
respect to the other three cars, the letter states: 

“The potatoes being run at the plant on January 21 were 
supposedly out of the above cars, which upon my inspection 
ran between twenty and twenty-five percent rot.” 
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Treloar testified further that he had been an inspector of fruits 
and vegetables for about 10 years and that he had inspected an 
average of three carloads of potatoes a month for the past 4 or 5 
years. He said that he did not issue an inspection certificate in 
this instance as this was a standardization inspection and that 
most of his inspections on which he issued inspection certificates 
were for quarantine purposes. When it was brought directly to 
his attention that the two cars of potatoes which he informed 
respondent contained from 20 to 30 percent rot were subsequently 
inspected at Los Angeles, California by inspectors of the United 
States Department of Agriculture and that one of them was 
found to contain less than one-half of one percent soft rot and 
the other less than one percent soft rot, he could offer no explana- 
tion for these discrepancies. 


It appears from the report of investigation that an investigator 
of the Department discussed the informal complaint with Trent 
and Moseley. Moseley stated that he inspected the six carloads 
and some sacks had 35 to 40 percent rot. Moseley stated that the 
normal shrinkage in processing potatoes was 20 to 22 percent 
whereas the four carloads received from complainant showed 
over 50 percent. At the oral hearing Moseley testified that the 
four carloads of potatoes were processed in five shifts and that 
respondent’s cash loss was $133 per shift whereas the average 
profit per shift was $191. Respondent claims a total loss on the 
four carloads of $1,620. 


Alfred Chase of John L. Chase & Sons, testified that he per- 
sonally examined the potatoes in the cars which were diverted to 
Los Angeles, and that he detected no rot in the potatoes. Chase 
had been in the potato business for 30 years. Likewise, he testified 
that the persons to whom he sold the potatoes made no complaint 
to him as to the condition of the potatoes after delivery. 


The applicable U. S. Standards for Potatoes (7 CFR 51.366) 
contains five classifications, the lowest being U. S. No. 2 grade. 
With respect to this grade, it is provided as follows: 

“U. S. No. 2 shall consist of potatoes of one variety or 
similar varietal characteristics which are not seriously mis- 
shapen, or frozen; which are free from freezing injury, 
blackheart, late blight, southern bacterial wilt, ring rot, and 
soft rot or wet breakdown and from serious damage caused 
by dirt or other foreign matter, sunburn, second growth, 
growth cracks, air cracks, hollow heart, internal discolora- 
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tion, external discoloration, cuts, shriveling, scab, dry rot, 
other disease, wireworm, other insects, or mechanical or 
other means.” 


The standards further provide that not more than a total of 
6 percent of the potatoes in any lot may fail to meet the require- 
ments of the grade, but not more than 3 percent shall be allowed 
for potatoes affected by southern bacterial wilt, ring rot, or late 
blight and including not more than 1 percent for potatoes which 
are frozen or affected by soft rot or wet breakdown. In addition, 
not more than 5 percent may be seriously damaged by hollow 
heart and internal discoloration. “Serious damage” is defined in 
the standards to include any injury or defect which cannot be 
removed without a loss of more than 10 percent of the total 
weight of the potatoes including peel covering the defective area. 


At the oral hearing, Treloar testified that in his inspection he 
counted as a rotten potato any one which had a 10 percent waste. 
He testified that he found both wet and dry rot, but most of it 
was wet type. He did not identify the particular kinds of rot 
found. The fact that he found 20 to 30 percent of the potatoes to 
have a 10 percent waste whereas the federal shipping point 
inspector of each carload found the potatoes to be U. S. No. 2, 
indicates either that the amount of rot increased after shipment 
or that one of them was wrong as to the percentage of potatoes 
having more than 10 percent waste. That the percentage of rot 
increased to any extent after shipment seems improbable because 
the federal inspections made of the two rejected carloads at 
Los Angeles found the percentage of soft rot to be within the 
one percent tolerance permitted by the U. S. No. 2 grade. The 
certificates covering these two inspections do not mention any 
other factors which would take the potatoes out of U. S. No. 2 
grade. According to respondent these two carloads were worse 
than the other four. With respect to the other alternative, in our 
opinion greater weight should be given to the federal inspections 
since the federal inspectors are specifically trained in the adminis- 
tration of the federal standards. It is concluded that the six 
carloads of potatoes were U. S. No. 2, Size A, when shipped. 


Since the basis of sale was f.0.b., the potatoes were required 
to be in suitable shipping condition at the time of shipment, in 
addition to being of the grade specified. Section 46.24(j) of the 
regulations defines the term “suitable shipping condition”, in 
relation to direct shipments, to mean that the commodity, at the 
time of billing, is in a condition which, if the shipment is handled 
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under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract. Since the evidence indicates that the two 
rejected carloads of potatoes, which respondent contends were in 
worse condition than the four accepted carloads, probably were 
U. S. No. 2 10 days after arrival at destination, it would appear 
that the six carloads were not abnormally deteriorated on arrival 
at destination. 

Respondent also contends that complainant agreed to a 50 per- 
cent reduction in the contract price of each of the four carloads 
of potatoes processed by respondent. There is no evidence to 
support this contention which is denied by complainant. 

Since the six carloads of potatoes were in accordance with the 
contract, respondent’s rejection of the two carloads was without 
reasonable cause and in violation of section 2 of the act, and its 
failure to pay the balance of the purchase price of the other four 
carloads was also in violation of section 2 of the act. 

In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the con- 
tract price and the market value at the time the produce ought 
to have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent the 
market value. In such event, the seller is also entitled to recover 
proper expenses incurred in the resale. Since it appears from the 
evidence that complainant promptly and properly resold the two 
carloads of potatoes, complainant is entitled to recover damages 
in the amount of $697.77, being the difference between the invoice 
prices of the two cars in the amount of $1,584 and the net resale 
proceeds of $886.23. The balance of the invoice price due on 
each of the four carloads accepted is $396, or a total of $1,584. 

Reparation should be awarded to complainant in the total 
amount of $2,281.77, with interest. Since no merit has been 
found in respondent’s claim, its counterclaim should be dismissed. 
The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,281.77, with 
interest thereon at the rate of 5 percent per annum from Febru- 
ary 1, 1953, until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4550) 


FOWLER PACKING COMPANY v. CORLEY & RowANn. PACA Docket 
No. 6663. Decided February 21, 1956. 


Failure to Pay Purchase Price of Plums—Default 
Headnotes in 15 A.D. 123, applicable here. 


Fowler Packing Company, of Fowler, California, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 12, 1955. Complainant 
seeks an award of reparation in the amount of $1,282.50, which 
is alleged to be the purchase price of 342 lugs of plums sold to 
respondent in June 1955. 


A copy of the report of investigation made by the Department 


was served upon complainant on October 24, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 27, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Sam Parnagian, doing busi- 
ness as Fowler Packing Company, whose address is P. O. Box 267, 
Fowler, California. 


2. Respondent, Corley & Rowan, is a partnership composed of 
Edwin H. Corley and Roy L. Rowan whose address is 601 Preston, 
Houston, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 
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3. On or about June 28, 1955, in the course of interstate com- 
merce, complainant sold to respondent 342 lugs of Santa Rosa 
plums, size 3 x 4, U. S. No. 1 quality, at $3.75 per lug f.o.b. 
Fowler, California. 


4. On June 28, 1955, complainant shipped by truck from 
Fowler, California, to respondent at Houston, Texas, 342 lugs 
of Santa Rosa plums, size 3 x 4, grading U. S. Combination 87% 
U. S. No. 1 quality. Upon arrival of the shipment at destination, 
respondent accepted the plums. 


5. The purchase price of the plums is $1,282.50, no part of 
which has been paid by respondent to complainant. 


6. The formal complaint was filed on October 12, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


The contract of sale involved in this proceeding called for the 
shipment by complainant to respondent of 342 lugs of Santa Rosa 
plums, size 3 x 4, U. S. No. 1 quality, at $3.75 per lug f.o.b. 
Fowler, California. However, complainant shipped to respondent 
342 lugs of Santa Rosa plums, size 3 x 4, which were federally 
inspected at shipping point and certified as ‘“‘“Grade: U. S. Combi- 
nation 87% U.S. No. 1 quality.” 


Since respondent accepted the shipment it became liable for 
the 342 lugs of Santa Rosa plums at the contract price of $3.75 
per lug or $1,282.50, subject to its right to prove damages, if any, 
resulting from complainant’s failure to ship plums grading U. S. 
No. 1 quality. Respondent has not availed himself of the oppor- 
tunity to present evidence of such damage. It is concluded, 
therefore, that respondent is obligated to pay complainant the 
contract price of the plums in the amount of $1,282.50. 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the plums is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,282.50, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,282.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4551) 


C. A. ROPER COMPANY v. J. W. LYLE WHOLESALE. PACA Docket 
No. 6633. Decided February 21, 1956. 


Failure to Pay Balance of Purchase Price of Produce— 
Default 


Where complainant alleged that it sold and delivered vegetables and plums 
to respondent and respondent only made part payment and respondent 
failed to file an answer to the complaint, held, respondent’s failure to 
file an answer constitutes an admission of the allegations and a waiver 
of ora] hearing, and respondent’s failure to pay the full purchase price, 
thus admitted, is a violation of the act and complainant should receive 
reparation for the unpaid balance. 


C. A. Roper Company, of Jackson, Mississippi, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 2, 1954. The formal 
complaint was filed on March 18, 1955. Complainant seeks an 
award of reparation in the amount of $1,121.62, which is alleged 
to be the total purchase price of five lots of vegetables and grapes 
sold and delivered to respondent in September and October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 20, 1955. On that same 
date, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
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after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, C. A. Roper Company, is a corporation whose 
address is P. O. Box No. 2875, Jackson, Mississippi. 


2. Respondent is an individual, Joseph W. Lyle, Jr., doing 
business as J. W. Lyle Wholesale, whose address is Highway 15 
South, Louisville, Mississippi. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. During September and October 1954, in the course of inter- 
state commerce, complainant sold to respondent five lots of per- 
ishable agricultural commodities. The dates of the respective 
sales, the commodities involved and the applicable prices are as 
follows: 





Date Commodity Total Price 
Sept. 25 Lettuce, tomatoes and carrots $ 115.14 
Sept. 28 Lettuce, tomatoes and onions 212.76 
Oct. 8 Tomatoes, potatoes, carrots 

and peppers 210.76 
Oct. 23 Tomatoes, potatoes, rutabagas, 
onions, grapes, carrots, 
lettuce, cabbage 350.93 
Oct. 28 Cabbage, potatoes, lettuce 
and tomatoes 232.03 
Total $1,121.62 


4. Complainant delivered to respondent 5 lots of perishable 
agricultural commodities meeting the specifications of the fore- 
going contracts. Respondent accepted the 5 lots of perishable 
agricultural commodities. 


5. The 5 lots of perishable agricultural commodities delivered 
to respondent had been previously received by complainant from 
various States, including California, Florida, Arizona, Colorado, 
Illinois, Minnesota and Louisiana. 


6. The total purchase price of the 5 lots of perishable agri- 
cultural commodities is $1,121.62. Of this amount, respondent 
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has paid $560.81, leaving due and owing by respondent to com- 
plainant a balance of $560.81. 


7. The formal complaint was filed on March 18, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the total purchase price of the five lots of perishable 
agricultural commodities is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$560.81, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $560.81, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4552) 


S. A. TENNISON v. ST. BERNARD FRUIT COMPANY. PACA Docket 
No. 6629. Decided February 21, 1956. 


Failure to Pay Balance of Purchase Price of Watermelons 
—Default 


Where it is alleged in a complaint that complainant sold and delivered water- 
melons to respondent but that respondent paid only part of the purchase 
price, and respondent failed to file an answer to the complaint, held, by 
failing to answer, respondent is assumed to have admitted the allega- 
tions, and failure to pay the agreed purchase price is a violation of the 
act, and complainant is awarded reparation in the amount of the unpaid 
balance. 


Banker & Bonds, of Muskogee, Oklahoma, for complainant. Mr. A. D. McCol- 
lum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 3, 1955. Complainant 
seeks an award of reparation for the unpaid balance of the pur- 
chase price of watermelons sold to respondent in July 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on October 17, 1955. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on October 17, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, S. A. Tennison, whose ad- 
dress is 1720 Houston, Muskogee, Oklahoma. 


2. Respondent is an individual, Bernard Burnhurst Tasker, 
doing business as St. Bernard Fruit Company, whose address is 
240 East Commercial Street, Labanon, Missouri. At the time of 
the transaction involved herein, respondent was licensed under 


the act. 


3. On or about July 10, 1955, in the course of interstate com- 
merce, respondent inspected, and purchased and accepted from 
complainant at Joplin, Missouri 27,380 pounds of watermelons at 
$1.35 per cwt. The watermelons had been shipped from Nixon, 
Texas, to Joplin, Missouri, on July 9, 1955. 

4. The agreed purchase price of the watermelons is $369.63. 
Of this amount respondent has paid $175, leaving a balance of 
$194.63 due and owing by respondent to complainant. 

5. The formal complaint was filed on October 3, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price of the watermelons is in violation of section 2 of the 
act. Complainant shall be awarded reparation in the amount of 
$194.63, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $194.63, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4553) 


GERRICK & DECK BANANA COMPANY v. BARISH PRODUCE COM- 
PANY, INC. PACA Docket No. 6623. Decided February 23, 1956. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 15 A.D. 123, applicable here. 


Gerrick & Deck Banana Company, of Brownsville, Texas, complainant, pro 
se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on May 31, 1955. The formal 
complaint was filed on July 29, 1955. Complainant seeks an award 
of reparation in the amount of $5,591, which is alleged to be the 
total purchase price of five truckloads of bananas sold and deliv- 
ered to respondent during December 1954 and February 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 7, 1955. On that same 
date a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Gerrick & Deck Banana Company, is a part- 
nership composed of Max Gerrick and Bernie Austin Deck whose 
address is P. O. Box 1062, Brownsville, Texas. 


2. Respondent, Barish Produce Company, is a corporation 
whose address is 1126 S. Central Expressway, Dallas, Texas. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During December 1954 and February 1955, in the course 
of interstate or foreign commerce, complainant sold to respondent 
five truckloads of bananas, f.o.b. Brownsville, Texas. The dates 
of the respective sales, the quantities involved and the applicable 
prices are as follows: 





Date Quantity Unit Price Total 
Dec. 20, 1954 26,980 lbs. Specials 4 cents $1,079.20 
Dec. 30, 1954 27,620 lbs. Specials 4 cents 1,104.80 
Dec. 30, 1954 27,360 lbs. Specials 4 cents 1,094.40 
Feb. 5, 1955 27,440 lbs. Specials 4% cents 1,303.40 
Feb. 9, 1955 25,230 lbs. Specials 4 cents 1,009.20 

Total $5,591.00 


4. Bananas meeting the specifications of the foregoing con- 
tracts were loaded by complainant on respondent’s trucks at 
Brownsville, Texas, and were transported to Dallas, Texas. These 
bananas had been received by complainant in foreign commerce 
at Brownsville, Texas. Respondent accepted the five truckloads 
of bananas and made no complaint with reference thereto. 


5. The total purchase price of the five truckloads of bananas 
is $5,591, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on July 29, 1955, which was 
within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the five truckloads of bananas is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $5,591, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,591, with interest thereon 
at the rate of 5 percent per annum from March 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4554) 


SOUTHERN VEGETABLE DISTRIBUTORS v. STEIGMAN AND EDWARDS. 
PACA Docket No. 6334. Decided February 23, 1956. 


Joint Account Agreement—New Agreement—Burden of 
Proof—Evidence 


Where complainant and respondent entered a joint account agreement which 
provided that a carload of beans be purchased by complainant and 
shipped to respondent for resale but respondent handled the beans as if 
they were on consignment, deducting expenses plus a commission and 
by way of defense claimed a new agreement had been entered, changing 
the transaction from a joint account to one of consignment, held, re- 
spondent has the burden of proving the allegations in its defense and 
respondent has failed to sustain this burden, and an accounting should, 
therefore, be made on a joint account basis and respondent is indebted 
to complainant for the balance due. 


. Davil Siskind, of New York, New York, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. Champe T. Broaddus, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed July 29, 1954. The complaint alleges 
that on November 24, 1953, respondent authorized complainant 
to consign to respondent at Philadelphia, Pennsylvania, one truck- 
load of Valentine beans to be sold for their joint account; that 
on November 27, 1953, the agreement was changed to provide 
for the shipment of a carload rather than a truckload; that upon 
arrival at destination the carload of beans was accepted and sold 
by respondent; that on the basis of the f.o.b. cost of $2,080.00, 
the gross sales of $1,846.75, and properly deductible charges of 
$472.79, there was due from respondent the sum of $1,726.98; 
that respondent has paid the sum of $1,189.28 without prejudice; 
and that complainant is entitled to a balance of $537.70 for which 
an award of reparation is sought. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 2, 1954. A copy of the Department’s report of investigation 
was served upon complainant on September 7, 1954. Respond- 
ent’s answer filed on September 21, 1954, admits that on Novem- 
ber 27, 1953 (not November 24th) it authorized complainant to 
ship a truckload of beans on joint account, but denies generally 
all other allegations of the complaint. By way of affirmative 
defense respondent asserts that complainant voluntarily agreed 
that respondent sell the beans for complainant’s account if they 
were not to respondent’s liking and, accordingly, an account sales 
and payment were rendered complainant. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
May 19, 1955, at which both parties were represented by counsel. 
On behalf of complainant the depositions of Peter Crisanti, 
Joseph Crisanti, and Manny Cohen were received in evidence. 
Louis Edwards testified on behalf of respondent. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Manny Cohen 
and Dorothy Cohen, doing business as Southern Vegetable Dis- 
tributors, whose post office address is Box 621, Homestead, 
Florida. 


2. Respondent is a partnership composed of Morris Steigman 
and Louis Edwards, doing business as Steigman and Edwards, 
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whose post office address is 127 Dock Street, Philadelphia 6, 
Pennsylvania. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about November 27, 1953, contemplating the ship- 
ment of a perishable agricultural commodity in the course of 
interstate commerce, the parties entered into an agreement which 
provided for the handling on a joint account basis of a carload of 
Valentine beans to be purchased by complainant and shipped to 
respondent for sale. 


4. Pursuant to and in accordance with the agreement of the 
parties, complainant on November 27, 1953, purchased one car- 
load of Valentine beans containing 640 baskets at a price of $3.25 
per basket, or $2,080.00, f.o.b. shipping point. The beans were 
packed and shipped in car WFE 49816 from Canal Point, Florida, 
on November 26, 1953, and were diverted by complainant to 
respondent at Philadelphia on November 27, 1953. 


5. On November 27, at 7:46 p.m., complainant sent the fol- 
lowing wire to respondent: 
“Out 26th joint account WFE 49816 640 Valentines cost 3.25 
labeled Peehokay beans. . .” 


6. The beans in car WFE 49816 reached destination in Phila- 
delphia at about 9 p.m. on Sunday evening, November 29, 1953, 
and were available to respondent for the market of that evening 
and Monday morning, November 29-30, 1953. 


7. Respondent sold the beans in car WFE 49816 for gross 
proceeds of $1,846.75. Expenses totaling $472.79 for hauling, 
freight and checking were incurred on the sale. Respondent ren- 
dered an account sales to complainant on December 4, 1953, 
reflecting the above amounts, and also deducting a 10 percent 
commission of $184.68. With its account sales respondent mailed 
to complainant its check for $1,189.28. Subsequently, it was 
agreed between the parties that the check be accepted by com- 
plainant without prejudice, and complainant so accepted the 
check. 


8. Under the joint account agreement between the parties, 
the loss on the transaction amounted to $706.04, which is the 
difference between the purchase price of $2,080.00 and the net 
proceeds of sale of $1,373.96. One-half of this loss is $353.02. The 
amount due from respondent to complainant under the joint 
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account agreement was therefor $1,373.96 plus $353.02, or 
$1,726.98. Of this amount respondent has heretofore remitted 
without prejudice to complainant the sum of $1,189.28. Com- 
plainant’s damages therefore amount to the difference between 
these last two sums, or $537.70. 


9. The formal complaint was filed on July 29, 1954, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The dispute herein has arisen because respondent rendered an 
account sales and remitted its check to complainant in connection 
with respondent’s handling of a shipment of beans on the basis 
of a consignment for complainant’s account, respondent deduct- 
ing from the proceeds of sale a 10 percent commission charge. 
Complainant contends that the deduction by respondent of a com- 
mission was improper, and that respondent should account on the 
basis of a joint account agreement between the parties. There is 
no dispute as to the gross proceeds of sale or the expenses paid 
by respondent for hauling, freight and checking. The only issue is 
the factual one relative to the agreement of the parties, concern- 
ing which the testimony is in conflict. 


At the oral hearing Edwards testified to the effect that on 
Tuesday, November 24, 1953, he called Pete Crisanti, complain- 
ant’s representative in the Pahokee, Florida, section, to discuss 
in general the availability of vegetables for handling on joint 
account with complainant. On Friday, November 27, 1953, upon 
a call from Crisanti, Edwards at that time authorized Crisanti 
to purchase a truckload of beans for handling on a joint account 
basis. Edwards desired the beans for the market of November 
30, 1953. Respondent admits that, initially, the understanding 
between the parties was that the beans were to be handled on a 
joint account basis, and that nothing was said as to the size of 
the beans. 


The record shows that on Friday evening complainant sent its 
confirming telegram to respondent showing the diversion to re- 
spondent of a carload of Valentine beans. Edwards testified that 
he received the telegram on Saturday morning, November 28, 
1954; that he called Manny Cohen to make objection to the ship- 
ment of a carload instead of a truckload of beans; and that the 
latter, upon being advised that Crisanti had failed to follow 
instructions, voluntarily authorized Edwards to sell the shipment 
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for the account of complainant if the beans, upon inspection, 
were not to Edwards’ “liking” or were not Edwards’ “kind of 
beans.”’ Respondent submitted a copy of a letter received by it 
from the telephone company purportedly evidencing a call made 
by respondent to Manny Cohen at 11:55 a.m. on November 28, 
1954. 


According to Crisanti’s deposition, he and Edwards had agreed 
on November 27, 1953, for the shipment of a carload of beans. 
Manny Cohen testified by deposition that he had no recollection of 
the telephone call of November 28, 1953, referred to by respon- 
dent, and that if he did have a telephone conversation with Ed- 
wards on November 28, 1953, they may have discussed the 
Florida market in general. 


Edwards stated at the hearing that carloads of beans and 
truckloads of beans would contain substantially the same number 
of packages. According to this witness, truck and car shipments 
might be expected to require about the same length of transit 
time. He explained, however, that he preferred a truck shipment 
because it would be delivered to respondent’s store and be avail- 
able for the early Philadelphia market. A carload shipment, 
however, might not be available for delivery by the railroad upon 
arrival of the car. Also, a carload shipment would necessitate 
the transport of the beans from the terminal some 40 city blocks 
from respondent’s store. The record shows that the beans in 
controversy arrived in Philadelphia at about 9 p.m. on Sunday 
evening and in time for the market of that evening, which would 
be regarded as the market of November 30, 1953. This witness 
stated that respondent removed a portion of the beans from the 
car, took them to its store, and later returned them to the car, 
and that the beans were too large for the Philadelphia market. 
Edwards testified, however, that the size of the beans was not 
such that he would have considered the original joint account 
agreement to have been broken if the beans had arrived in a 
truck instead of the car. This witness’ testimony continues to 
the effect that on Monday morning he called Pete Crisanti and 
stated that, although respondent was to sell the beans in ac- 
cordance with Manny Cohen’s instructions, he, Edwards, advised 
that the shipment be diverted elsewhere. Crisanti, however, told 
Edwards to use his best judgment in disposing of the shipment 
the latter part of the week, which was what respondent did. 


In his deposition, Crisanti denied ever talking with Edwards 
after November 27, 1953. In addition to the deposition testimony 
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referred to hereinabove, complainant has shown that there was 
a considerable drop in the market price of beans on the Philadel- 
phia market during the period involved herein. This is evident 
from the testimony of Edwards brought out by counsel for 
complainant on cross-examination, and also by reference to pub- 
lished USDA Market News Reports, of which we take official 
notice. Official reports covering sales on the morning’s wholesale 
market in Philadelphia, which reports according to the record 
became available to the trade at about 11 a.m. on the date of 
publication, show the following market prices for Florida bushel 
hampers of Valentine beans: Tuesday, November 24, 1953, $4.00— 
$5.00, mostly around $4.50, poorer, $2.50-$3.00 * * *; Wednes- 
day, November 25, 1953, best, $4.50—$5.00, poorer, $2.00—$2.50 ; 
Thursday (holiday) ; Friday, November 27, 1953, $3.50— $4.50, 
mostly $3.75 to $4.00 * * *; Saturday and Sunday, no reports; 
Monday, November 30, 1953, $3.25—$4.25, few $4.50, mostly 
$3.50—$4.00, large $2.75. 

Upon the facts outlined above we are to decide whether or 
not the original joint account agreement admittedly existing be- 
tween the parties was later modified to provide for the sale of 
the beans by respondent for complaint’s account. Having alleged 
that a new agreement was entered into, respondent has the burden 
of proving such contention. If a consignment contract was en- 
tered into, it resulted from an oral agreement of the parties on 
November 28, 1953. The record shows that respondent called 
Manny Cohen on Saturday morning, November 28, 1953. But 
aside from the testimony of the parties, which is in direct con- 
flict, there is no evidence upon which to base a conclusion as to 
what was said in that conversation. Accordingly, we hold that 
respondent has failed to sustain its burden of proof. It follows 
that any liability on the part of respondent to complainant would 
arise from the joint account agreement entered into by the parties 
on November 27, 1953. 


While there is a dispute as to whether the joint account agree- 
ment provided for a truckload or a carload shipment of beans, 
it is concluded that the preponderance of the evidence supports 
complainant’s contention that the contract called for the shipment 
of the carload of beans. It is further concluded that the evidence 
fails to show any breach of the joint account agreement by com- 
plainant. Accordingly, respondent is liable to complainant for 
one half of the loss sustained on the transaction in controversy. 
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We find it unnecessary to discuss rulings on respondent’s ob- 
jections to some of complainant’s interrogatories for the reason 
that they would not change the outcome herein. 

As set forth in Findings of Fact Nos. 7 and 8, there remains 
due from respondent to complainant the sum of $537.70. Re- 
spondent’s failure to pay this amount is a violation of section 2 
of the act, for which reparation should be awarded complainant. 
The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $537.70, plus interest 
thereon at the rate of 5 percent per annum from January 1, 1954, 
until paid. 

The facts and circumstances as herein set forth shall be 
published. 


Copies herof shall be served upon the parties. 


(No. 4555) 


F. H. VAHLSING, INC. v. LAGRUA PRODUCE Co. PACA Docket No. 
6625. Decided February 23, 1956. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Headnotes in 15 A.D. 176, applicable here. 


F. H. Vahlsing, Inc., of New York, New York, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 17, 1955. The 
formal complaint was filed on September 27, 1955. Complainant 
seeks an award of reparation in the amount of $4,370.00, which 
is alleged to be the balance of the total purchase price of two 
truckloads and one carload of potatoes sold to respondent in 
April 1955. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 5, 1955. On that same date, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, F. H. Vahlsing, Inc., is a corporation whose 
address is 125 Warren Street, New York 7, New York. 


2. Respondent is an individual, John LaGrua, trading as 
LaGrua Produce Co., whose address is 62 Harrison Street, New 
York 13, New York. At the time of the transactions complained 
of herein, respondent was licensed under the act. 


3. On or about April 23, 1955, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of Maine 
potatoes, each load consisting of 400 100-pound bags at $3.90 per 
bag delivered Bull Lines pier, Brooklyn, New York, making a 
total price of $3,120.00. On or about April 23, 1955, complainant 
delivered to respondent at the Bull Lines pier, Brooklyn, New 
York, 800 bags of potatoes which had been shipped from loading 
points in Maine. Respondent accepted the potatoes and made no 
complaint with reference thereto. 


4. Onor about April 29, 1955, in the course of interstate com- 
merce, complainant sold to respondent one carload of Maine pota- 
toes, consisting of 500 100-pound bags at $3.00 per bag delivered 
Bull Lines pier, Brooklyn, New York, making a total price of 
$1,500. Complainant delivered to respondent at the Bull Lines 
pier, Brooklyn, New York, 500 bags of potatoes which had been 
shipped from loading point in Maine. Respondent accepted the 
potatoes and made no complaint with reference thereto. 

5. The total purchase price of the three shipments of pota- 
toes is $4,620.00. Of this amount respondent has paid $250.00, 
leaving due and owing to complainant from respondent the sum 
of $4,370.00. 
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6. The formal complaint was filed on September 27, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the total purchase price of the potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $4,370.00, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,370.00, with interest thereon 
at the rate of 5 percent per annum from June 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4556) 
PACA Docket No. 6486. Decided February 23, 1956. 


Breach of Contract—Rejection with Reasonable Cause— 
New Agreement—Reasonable Time and Charges 


Where complainant sold U. S. No. 1, Size A potatoes to respondent, on a 
delivered basis, but delivered potatoes which failed to meet the grade 
because of considerable decay, and respondent promptly notified com- 
plainant’s broker that it would not accept the shipment and complainant 
agreed to protect the respondent on shrinkage and labor costs if 
respondent would recondition the potatoes, which respondent did, and 
respondent rendered an accounting and made payment in accordance 
with the new agreement, held, respondent is not indebted to complainant, 
and the complaint is dismissed. It is further held that, in view of the 
evidence, complainant’s contentions that labor charges were excessive 
and the date of accounting was too long delayed do not appear to be 


well taken. 


Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 12, 1954, complainant 
alleges that respondent failed to pay the total agreed purchase 
price for a carload of U. S. No. 1, Size A, potatoes sold to re- 
spondent on a delivered basis in June 1954. Complainant seeks 
reparation in the amount of $549. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served by registered 
mail upon respondent on March 21, 1955. A copy of the report 
of investigation was served upon complainant’s attorney on March 
18, 1955. Respondent’s answer to the complaint was filed on 
April 20, 1955. Respondent contends in the answer that the 
potatoes arrived in poor condition with considerable slime and 
decay, and that the potatoes had to be reconditioned in the car 
due to the terrible odor. 


Since an oral hearing was not requested, the issues were sub- 
mitted under the shortened method of procedure provided for in 
the rules of practice. Pursuant to this procedure, complainant 
filed an opening statement of facts on June 17, 1955. Respondent 
did not file an answering statement. 


FINDINGS OF FACT 
1. Complainant * * * is a corporation whose address is * * *. 


2. Respondent * * * is a corporation whose address is * * *. 
At the time of this transaction, respondent was licensed under 
the act. 

3. On or about June 28, 1954, in the course of interstate com- 
merce, complainant sold to respondent a carload consisting of 
360 bags of U. S. No. 1, Size A, California Long White potatoes, 
at $4.50 per bag, delivered * * *. 

4. The contract was negotiated by * * *, brokers, * * *, 
who acted in the transaction as agent for both complainant and 
respondent. 

5. The potatoes were shipped in car SFRD 35086 from load- 
ing point in the * * * on June 14, 1954. The car was diverted on 
June 28, 1954, from * * * to respondent at * * * and arrived 
at destination on July 1, 1954. 
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6. On the date of arrival, respondent, after a preliminary 
inspection of the potatoes, telephoned the broker and informed 
him that the potatoes were in such bad condition that respondent 
would not accept delivery. The broker, in turn, talked with com- 
plainant by telephone and complainant authorized respondent to 
recondition the car of potatoes, stating that complainant would 
protect respondent on shrinkage and labor. 


7. Respondent reconditioned the carload of potatoes and the 
car was emptied and released on July 9, 1954. On July 12, 1954, 
respondent rendered an accounting to the broker showing a loss 
of 90 bags of potatoes at $4.50 per bag, or $405.00, plus 90 hours 
labor at $1.60 per hour, for a labor cost of $144.00, or a total on 
the car of $549.00. 


8. The net invoice price of the carload of potatoes, after deduc- 
tion of freight amounting to $651.18, is $698.82. The cost of 
reconditioning (loss of 90 bags at $4.50 per bag and 90 hours 
labor at $1.60 per hour) is $549.00. Respondent remitted to com- 
plainant the sum of $419.82, being the difference between the net 
invoice price and the loss sustained in reconditioning the 360 
bags of potatoes. 


9. The formal complaint was filed on November 12, 1954, 
which was within 9 months from the time of accrual of the alleged 
cause of action. 


CONCLUSIONS 


This was a sale of a carload of U.S. No. 1, Size A, potatoes on 
a delivered basis, which means that complainant, as seller, war- 
ranted the potatoes would be U.S. No. 1, size A, upon arrival at 
contract destination. Although no Federal inspection of the pota- 
toes was made at destination, it is apparent from the evidence 
that the potatoes upon arrival contained considerable slime and 
decay, with all bags showing wet spots. The U. S. Standards for 
potatoes permit a tolerance of not more than 1 percent for soft 
rot and wet breakdown in U. 8S. No. 1 grade. The file contains a 
statement by the railroad freight agent that he inspected the 
potatoes and found bags wet and slimy and potatoes with con- 
siderable decay. He estimated a 25 percent to 35 percent loss on 
the carload due to bad condition. Obviously, the potatoes were not 
U. 8S. No. 1 grade upon arrival. 

Respondent, of course, would have been justified in rejecting 
the carload of potatoes. In fact, respondent promptly notified the 
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broker that it was refusing acceptance of the potatoes due to their 
poor condition. The broker notified the complainant of respond- 
ent’s proposed rejection and complainant’s instructions were that 
respondent should recondition the carload of potatoes and that 
complainant would protect respondent on shrinkage and labor 
costs for the reconditioning. Respondent completed the recondi- 
tioning and the car was released on July 9. By letter dated July 
12, respondent rendered an accounting to the broker and for- 
warded respondent’s check payable to complainant for the net 
invoice price less costs of reconditioning. 


Complainant contends that when authorizing the reconditioning 
of the potatoes, it specified that an accounting would be made by 
July 8. However, respondent says that if any such time limit was 
placed on the reconditioning, respondent was not notified of it. 
It is not entirely clear from the broker’s letter to the Department 
dated March 5, 1955, whether this condition was pointed out to 
respondent. In any event, respondent rendered its accounting to 
the broker on July 12, which does not appear to be an unreason- 
able length of time in view of the condition of the carload of 
potatoes. 


Complainant also objects to “excessive labor charges” for re- 
conditioning the potatoes. Respondent says the potatoes had to 
be reconditioned by hand since respondent does not have a washer, 
and that the job required three men working 4 days. There is 
nothing to indicate that the labor charges, under the circum- 
stances, were excessive. Since respondent has paid complainant 
the net invoice price, less shrinkage and labor costs, it is concluded 
that respondent is not indebted to complainant in any amount. 
The complaint, therefore, should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 4557) 


CLARK SEED FARMS v. NATE ROSENTHAL. PACA Docket No. 6685. 
Decided February 24, 1956. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 15 A.D. 123, applicable here. 


Clark Seed Farms, of Richford, New York, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 29, 1955. The formal 
complaint was filed on September 28, 1955. Complainant seeks an 
award of reparation in the amount of $1,044, which is alleged 
to be the total purchase price of two truckloads of potatoes sold 
and delivered to respondent in March and April 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on December 10, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 15, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Clark Seed Farms, is a partnership composed 
of Frank L. Clark and Lewis M. Hardison whose address is Rich- 
ford, New York. 


2. Respondent is an individual, Nate Rosenthal, whose ad- 
dress is 109 Edison Street, Wilkes-Barre, Pennsylvania. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 
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3. During March and April 1955, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
pickout potatoes in hundred pound bags, f.o.b. Richford, New 
York. The dates of the respective sales, the quantities involved 
and the applicable prices are as follows: 





Date Quantity Unit Price Total 
March 23 370 bags $1.20 $ 444.00 
April 6 400 bags 1.50 600.00 

Total $1,044.00 


4. Potatoes meeting the specifications of the foregoing con- 
tracts of sale were inspected and accepted by respondent at 
complainant’s warehouse at Richford, New York. Respondent 
thereafter transported the potatoes by truck to the State of 
Pennsylvania. 


5. The total purchase price of the two truckloads of potatoes 
is $1,044. No part of this amount has been paid by respondent 
to complainant. 


6. The formal complaint was filed on September 28, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complainant constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the truckloads of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,044, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,044, with interest thereon 
at the rate of 5 percent per annum from May 1, 1955. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4558) 


MacDouGAL-May, INC. v. JOHN PICCIRILLO. PACA Docket No. 
6653. Decided February 27, 1956. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 15 A.D. 123, applicable here. 


MacDougal-May, Inc., of Prattsburg, New York, complainant, pro se. Mr. 
A. D, McCollum, Presiding Officer. 


Decisions by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commdities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 15, 1955. The formal 
complaint was filed on October 7, 1955. Complainant seeks an 
award of reparation in the amount of $566.20, which is alleged 
to be the purchase price of a truckload of potatoes sold and 
delivered to respondent in November 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 10, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on November 15, 1955. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, MacDougal-May, Inc., is a corporation whose 
address is Prattsburgh, New York. 


2. Respondent is an individual, John Piccirillo, whose address 
is P. O. Box 61, Logan, West Virginia. At the time of the trans- 
action involved herein, respondent was licensed under the act. 
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3. On or about November 22, 1954, in the course of interstate 
commerce, complainant sold to respondent 600 50-pound sacks of 
Size A pick-out potatoes at 95 cents per sack, delivered Logan, 
West Virginia. 


4. Pursuant to the foregoing contract, complainant shipped 
596 50-pound sacks of Size A pick-out potatoes by truck from 
Prattsburgh, New York, to respondent at Logan, West Virginia. 
Respondent accepted the potatoes upon their arrival at Logan, 
West Virginia, and made no complaint with reference thereto. 


5. The value of the 596 sacks of potatoes at the contract price 
of 95 cents per sack is $566.20. No part of this amount has been 
paid by respondent to complainant. 


6. The informal complaint was filed on August 15, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Complainant alleges in the formal complaint that he sold to 
respondent 596 50-pound sacks of Size A pick-out potatoes at 95 
cents per sack delivered Logan, West Virginia, and that, pursuant 
to such contract, it shipped to respondent 596 50-pound sacks 
of Size A pick-out potatoes. However, complainant filed with the 
formal complaint a broker’s standard memorandum of sale which 
states that complainant sold to respondent one truckload of Size 
A pick-out potatoes containing 600 50-pound sacks. In view of 
this memorandum, we have found as set forth in Finding of 
Fact No. 3, that complainant sold to respondent 600 50-pound 
sacks of potatoes and not 596 50-pound sacks. 


Since respondent accepted the shipment, it became liable to 
complainant for the 596 50-pound sacks of potatoes at the con- 
tract price of 95 cents per sack, or $566.20, subject to his right 
to prove damages, if any, resulting from complainant’s failure to 
ship the number of sacks of potatoes specified in the contract. 
Respondent has not availed himself of the opportunity to present 
evidence of such damage. It is concluded, therefore, that re- 
spondent is obligated to pay to complainant the amount of 
$566.20. 
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Respondent’s failure to pay promptly to complainant the 
amount of $566.20 is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $566.20, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $566.20, with interest thereon 
at the rate of 5 percent per annum from December 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4559) 


HINES & COMPANY v. SCOLA’S PRODUCE. PACA Docket No. 6684. 
Decided February 28, 1956. 


Failure to Pay Balance of Purchase Price of Apples— 
Default 


Headnotes in 15 A.D. 178, applicable here. 


L. W. Christensen Traffic Agency, of Chicago, Illinois, for complainant. Mr. 
A. D. McCollum, Presiding Agency. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 11, 1955. The for- 
mal complaint was filed on November 22, 1955. Complainant seeks 
an award of reparation in the amount of $325.55, which is alleged 
to be the unpaid balance of the purchase price of one carload of 
apples sold to respondent in October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s representative on December 6, 
1955. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent on December 8, 
1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Hines & Company, is a partnership composed 
of Norman R. Hines, L. C. Hampshire, and C. L. Bone whose 
address is 428 S. W. Temple Street, Salt Lake City, Utah. 


2. Respondent is an individual, James V. Scola, doing business 
as Scola’s Produce, whose address is 307 Main Street, Kansas 
City, Missouri. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about October 19, 1954, in the course of interstate 
commerce, complainant sold to respondent 528 bushels of Deli- 
cious apples contained in car ART 21189 at $2.90 per bushel 
delivered Kansas City, Missouri, less freight and other authorized 
deductions of $505.39, or for the net amount of $1,025.81. 


4. The apples in car ART 21189 had been shipped on October 
7, 1954, from Oren, Utah, to Kansas City, Missouri. Respondent 
accepted the apples at Kansas City, Missouri, and made no com- 
plaint with reference thereto. 


5. The purchase price of the carload of apples, less the author- 
ized deductions, is $1,025.81. Of this amount respondent has paid 
$700.26, leaving a balance of $325.55 due and owing by respond- 
ent to complainant. 


6. The informal complaint was filed on February 11, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the carload of apples is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $325.55, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $325.55, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4560) 


SUNSHINE PACKING CORPORATION OF PENNSYLVANIA v. LANSING 
Foops, Inc. PACA Docket No. 6662. Decided February 28, 1956. 


Failure to Pay Balance of Purchase Price and Storage 
Charges for Frozen Cherries and Frozen Strawberries— 
New Agreement—Default 


Where it is alleged in the complaint that complainant sold frozen cherries 
and frozen strawberries to respondent with the understanding that 
respondent was to pay storage charges and respondent paid for some 
shipments but not for others and respondent entered a new agreement 
with the complainant to resell some of the produce at a loss to reduce 
storage charges and respondent agreed to stand the loss, and respondent 
failed to file an answer, held, failure to file a reply constitutes an admis- 
sion of these allegations and a waiver or oral hearing and respondent’s 
failure to pay and reimburse complainant is in violation of the act and 
complainant is awarded reparation for the amount due. 


Sunshine Packing Corporation of Pennsylvania, of North East, Pennsylvania, 
complainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 4, 1955. A formal com- 
plaint was filed on November 2, 1955. Complainant seeks an award 
of reparation in the amount of $2,075.90, which is the alleged bal- 
ance due for frozen cherries sold to respondent in August 1954, 
and frozen strawberries sold and delivered to respondent in March 
and April 1955. 
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A copy of the report of investigation made by the Department 
was served upon complainant on November 21, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on November 19, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceeds. 


FINDINGS OF FACT 


1. Complainant, Sunshine Packing Corporation of Pennsyl- 
vania, is a corporation whose address is North East, Pennsyl- 
vania. 


2. Respondent, Lansing Foods, Inc., is a corporation whose 
address is 703 Kalamazoo Avenue, Lansing, Michigan. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 


3. On August 3, 1954, in the course of interstate commerce 
and by contract in writing, complainant sold to respondent 500 
30-pound cans of frozen cherries, at 18 cents per pound, delivered 
at Lansing, Michigan. The contract provided that respondent 
would pay storage charges at 25 cents per cwt., such charges to 
start September 1, 1954. Deliveries were to be made as ordered 
by respondent, with an expiration date of May 1, 1955, at which 
time respondent was to be billed for any cherries that remained 
in storage and undelivered. 


4. Pursuant to the contract set out in Finding of Fact 3, one 
lot of 50 30-pound cans of frozen cherries was shipped to respond- 
ent at Lansing, Michigan, in August 1954, and a second lot of 
50 30-pound cans was shipped in February 1955. Respondent 
accepted these cherries and paid for them. 


5. On April 19, 1955, one lot of 50 30-pound cans of frozen 
cherries was shipped by truck to respondent at Lansing, Michi- 
gan. Respondent accepted this lot of cherries, but did not pay the 
purchase price of $270. 
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6. On May 1, 1955, there remained in storage and undelivered 
350 30-pound cans of the frozen cherries covered by the contract 
set out in Finding of Fact 3, on which complainant paid accrued 
storage charges for respondent’s account amounting to $105. 
Complainant billed respondent for the 350 cans of cherries in the 
amount of $1,890. 























7. Sometime after May 1, 1955, respondent requested com- 
plainant to sell the 350 30-pound cans of cherries remaining in 
storage at the prevailing market price of 11 cents per pound (7 
cents less than the contract price) and agreed to stand the loss 
of 7 cents per pound in order to settle the contract and be relieved 
of storage charges after May 1, 1955. Pursuant to this agreement, 
complainant on August 22, 1955, mailed respondent a credit 
memorandum for the full contract price of $1,890 for the 350 
cans of cherries, and billed respondent for 7 cents per pound on 
the 350 cans of cherries, amounting to $735, which represented 
the difference between the contract price and the then market 
price. On September 6, 1955, respondent addressed a letter to 
complainant confirming the “settlement of the cherry contract.” 











8. In accordance with the new agreement entered into by the 
parties, the amount due on the 350 cans of cherries which were 
not delivered is $735.00. To this should be added the unpaid pur- 
chase price of $270.00 covering the 50 cans of cherries shipped 
to respondent on April 19, 1955, plus the $105.00 storage charges 
which complainant paid for respondent’s account, making a total 
indebtedness for the cherries of $1,110.00. Respondent has paid 
complainant a total of $1,004.10, leaving a balance due and owing 
to complainant for the frozen cherries of $105.90. 























9. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of frozen strawberries, 
on the dates and terms indicated below: 


3/2/55—150 24/16 oz. strawberries at $3.90 doz, delivered $1,170.00 
4/6/55—100 24/16 oz. strawberries at 4.00 doz. delivered 800.00 


10. On or about March 2, 1955, and April 6, 1955, frozen 
strawberries complying with the terms of the contracts set out 
in Finding of Fact 9 were shipped by truck to respondent at 
Lansing, Michigan. Respondent accepted the strawberries with- 
out complaint, but failed to pay the purchase prices totalling 
$1,970. 
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11. There remains due complainant from respondent for the 
frozen cherries and the frozen strawberries a total sum of 


$2,075.90. 


12. The formal complaint was filed on November 2, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
prices of the frozen cherries and the frozen strawberries, and the 
storage charges accruing thereon, is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $2,075.90, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,075.90, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4564). 


. 
a 
In re dl PACA Docket ‘No. 6420. Decided February 
29, 1956. ; 


ate of Préviois Order tills theiaiimiasil 
Order 


Effective 
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Where there was a misunderstanding on respondent’s part with respect to 
our order of November 10, 1955 (14 A.D. 952) it is amended by chang- 
ing the effective date to January 1, 1956. 


Mr. Gilbert A. Horn, for complainant. Miss F. Lorene Whitesides, of Park 
River, North Dakota, for respondent. Mr, Glen J. Gifford, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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Supplemental Order 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on November 10, 1955 (14 A.D. 952), sus- 
pending respondent’s license for a period of 90 days effective | 
November 25, 1955. In an order dated November 25, 1955, the 
effective date of the suspension was changed to December 2, 1955. 

It is now shown that due to a misunderstanding on respondent’s 
part, the order of November 10, 1955, as amended, was not com- 
plied with for the first 30 days of the suspension period. Com- 
plainant has, in effect, recommended and respondent has con- 
sented to the amendment of the order of November 10, 1955, as 
amended, to provide for a 90-day suspension of respondent’s 
license effective January 1, 1956. In view of the foregoing, the 
order of November 10, 1955, is hereby further amended by chang- 
ing the effective date of the 90-day suspension of respondent’s 
license to January 1, 1956. 

This order shal] be published and copies hereof shall be served 
upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4562) 
PACA Docket No. 6576. Decided February 28, 1956. 
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